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Court of Appeals of the District of Columbia 


Xo. 6186. 

Fred L. Wagar et al., Appellants, 


Myrta V. Stalcup. 


Supreme Court of the District of Columbitj. 

At Law. 

i 

i 

No. 77244. I 

i 

Myrta V. Stalcup, Plaintiff, 


Fred L. Wagar, Ernest E. Wagar, and Marion TV . Page 

Ross, Defendants. 

i 

i 

United States of America, ! 

District of Columbia , ss: 

j 

Be it remembered, That in the Supreme Court i of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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F. L. WAGAR FT AL. VS. M. V. STALCUP. 


I)r cl a ration. 

Filod October 2, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 


Xo. 77244. 

Mykta V. Stalctp, Plaintiff, 
vs. 

Frko L. Wagar, Ernest E. Wagar, .Marion \Y 

Defendants. 


Pagk Loss, 


The plaintiff, Myrta V. Stalcup, sues the defendants, 
Fred L. Wagar, Ernest E. Wagar and Marion \Y. Page 
Ross, for this, to-wit: 

On, to-wit. the 3rd day of October, 192b, said defendants, 
as the trustees of the estate of Humphrey R. Wagar, de¬ 
ceased. were, and for a lone,' time prior thereto had been, 
the owners of the legal title of Lot 22 in Square 141 in the 
city of Washington, District of Columbia, which said lot 
was improved by certain premises known as “The Akron" 
apartments, and being Xo. 1829 G street, northwest, in said 

eitv and district. 

* 

And on said 3rd day of October, 192b, tile plaintiff was, 
and for a long time prior thereto had been, a tenant in 
possession of a certain apartment in said apartment house, 
namely, apartment Xo. 9 thereof, under a written contract 
between herself and II. L. Rust Company, which company 
was the agent of said defendants, employed by them to man¬ 
age said apartment house. 

And on the dhte aforesaid, and for a long time prior 

thereto, the defendants failed and neglected to keep the 

plaintiff’s said apartment in proper repair and condition, 

as tliev were bound to do under the terms of said 
% 

2 written contract with the defendants’ said agent, in 
that they Mailed and neglected to repair a certain 
gas fixture in the kitchen of plaintiff’s said apartment which 
had become loosened from its fastening upon the ceiling of 
said kitchen, although the plaintiff a long time prior to 
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said date had requested the defendants, their agents and 
servants to repair the name; and by reason of the!defend- 
ant s' said failure and neglect said gas fixture so out of re¬ 
pair on said date became detached to a greater extent from 
its said fastening so that volatile, illuminating gas was 
emitted therefrom and a great volume thereof escaped from 
said leaking fixture, filling a large portion of said Ikitchen, 
and was confined therein. 

And on the date aforesaid the defendants, by thejir agent 
and servant, namely, the janitor of said apartment house, 
while he was engaged in and about repairing saidj leaking 
gas fixture, and while he knew or ought to have known that 
said kitchen was surcharged with such dangerous! volatile 
gas, and while the plaintiff was there present, negligently 
and carelessly caused a match to be ignited in said ikitchen, 
thereby exploding said large volume of gas so Confined 
within said kitchen and enveloping said kitchen iij flames. 
And the plaintiff was then and thereby painfully, sjeriously 
and permanentlv burned, scarred and disfigured jbv such 
flames, upon her face, neck, arms and hands; and jhe mus¬ 
cles and ligaments of her right hand were thereby impaired 
in their function so that the strength thereof lias been 
greatly lessened and she cannot grip or hold articlejs of any 
considerable weight in said right hand; nor can ishe sew 
with said right hand, as she has need to do in aitd about 
the business in which she was on said date and e\fer since 
has been engaged. And also by reason of said carelessness 
of the defendants, their said agents and servants, the plain¬ 
tiff has suffered, still suffers and will continue per- 
.’> manently to suffer great pain and mental languish, 
and from insomnia and neurasthenia. 

And by reason of said injuries the plaintiff \Vas pre¬ 
vented from earning large sums of money which she other¬ 
wise would and could have earned in the prosecution of 
her business as the proprietress of a cleaning and dyeing 
establishment in said citv and district ; and she wa& obliged 
to expend a large sum of money, to-wit, $500, in ajul about 
efforts on her part to be cured of the injuries so sustained. 

Wherefore the plaintiff brings this suit and cjlaims of 
the defendants the sum of Fifteen Thousand j (15,000) 
Dollars. 

JAMES SHERIER, 
Attorney for Plaintiff. 


i 

i 

i 
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Defendants' Pleas. 
Filed November 1, 1929. 


The defendants, Fred L. Wagar, Ernest E. Wagar and 
Marion W. Page Ross, for pleas to the declaration filed 
bv the plaintiff in the above-entitled cause, sav: 


First Plea. 

These defendants admit thev are trustees of the estate 

* 

of Humphrey R. Wagar, deceased, which estate is the 
owner of Lot Twenty-Two (22) in Square One Hundred 
Fortv-One (141), in the Citv of Washington, District of 

• “7 « 

Columbia, improved by an apartment house known as the 
“Akron Apartments'*: and they allege that in the exer¬ 
cise of their duties as such trustees the management of 
said apartment house was entrusted by them to the H. L. 
Rust Company, a corporation engaged in the real estate 
business in said City and District and having a high repu¬ 
tation for prudent and careful management of properties 
entrusted to it: thev further allege that said H. L. 
4 Rust Company entered into a written agreement of 
lease with the plaintiff for apartment numbered 9 
in said apartment house, said lease being signed and sealed 
by the said H. L. Rust Company and said plaintiff; that 
these defendants were not parties to the said lease nor 
are these defendants, nor any of them, named or referred 
to therein; and these defendants denv that thev, or anv 
of them, are or is liable to the plaintiff by reason of the 
grievances of which she in her declaration complains. 


Second Plea. 


They deny that under the terms of the written agreement 
of lease between plaintiff and the H. L. Rust Company 
these defendants were bound or under any obligation to 
keep the apartment occupied by plaintiff in proper repair 
and condition, as alleged in plaintiff’s declaration: they 
further deny that they were bound or under any obliga¬ 
tion to repair the gas fixture in the kitchen of said apart- 
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ment, as alleged in said declaration; they further deny 
that plaintiff, at any time prior to the happening of the 
grievances complained of, requested these defendants or 
the said H. L. Rust Company to repair said gas | fixture, 
as alleged in said declaration; thev further denvj that it 

\ •'i 

was any part of the duty of the .janitor of said aphrtment 
house, under the terms of his employment in that capacity, 
to undertake the repair of said gas fixture, or that said 
janitor did in fact undertake to repair the same, as! alleged 
in said declaration; they further deny that the explosion 
occurring in said apartment and of which plaintiff in her 
declaration complains was due to the presence j of gas 
therein; and they further deny that plaintiff sustained the 
injuries attempted to be set forth in her said declaration as 
the result of the explosion of gas in said apartmejit 9, as 
alleged in said declaration. 


o 


Third Plea. 


These defendants, for a further plea to said declaration, 
alleged that if in fact the said gas fixture was out of! repair, 
as alleged in said declaration, the obligation to repair the 
same, or to cause the same to be repaired, was, j by the 
terms of said written agreement of lease between the plain¬ 
tiff and said H. L. Rust Company, upon the plaihtiff as 
tenant of said apartment. 

i 

i 

Fourth Plea. 

i 

These defendants allege that plaintiff, in violation of 
the provisions of the lease under which she occupied said 
apartment, made use of said apartment for business pur¬ 
poses and engaged in cleaning garments therein, using for 
that purpose a highly explosive cleansing fluid, a lid they 
further allege that the explosion occurring in said; apart¬ 
ment. and of which the plaintiff in her said declaration 
complains was due to causes other than the presence} of gas 
therein. 

Fifth Plea. j 

i 

These defendants allege that the janitor of saidj apart¬ 
ment house, in igniting a match in the kitchen of the apart¬ 
ment occupied by the plaintiff on the occasion of jthe ex- 


! 

I 



6 


F. L. WAGAR ET AL. VS. M. V. STALCUP. 


plosion of which the plaintiff complains, ignited said match 
at the instance and request and in response to the insist¬ 
ence of the plaintiff. 

RICHARD A. FORD, 

W. CAMERON BURTON, 

Attorneys for Defendant*. 

Mono rand a. 

June 5, 1933.—Verdict for Plaintiff for $1S00. 

June 9, 1933.^-Motion for New Trial—filed. 


f> 


Supreme Court of the District of Columbia. 

Wednesday, November 15. 1933. 


Session resumed pursuant to adjournment. Hon. Joseph 
W. Cox, Justice, presiding. 


Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore argued and sub- 
milted to the Court, it is ordered that said motion be, and 
the same is hereby overruled, and judgment on verdict is 
ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of One Thousand Eight Hun¬ 
dred Dollars ($1,800.00), together with costs of suit to be 
taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendants by their at¬ 
torneys of record, in open Court, note an appeal to the 
Court of Appeals of this District: whereupon, an under¬ 
taking to act as, a supersedeas bond is hereby fixed in the 
sum of Two Thousand Dollars ($2000.00) and a further 
undertaking to act as a cost bond is hercbv fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

M emoranda. 

December 7, 1933.—Time to tile Bill of Exceptions ex¬ 
tended to December 20, 1933. 

December 8, 1933.—Supersedeas Bond ($2000.00) ap¬ 
proved and filed. 

December 20, 1933.—Proposed Bill of Exceptions and 
Notice—filed. 
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A n.s iff u >n e u t of E no rs . 
Filed January 16. 1934. 


The Court erred: 

i 

1. In overruling objection to admission in evidence of 
lease under seal between plaintiff and H. L. Rust Company. 

2. In overruling objection to admission in evidence of 
will of Humphrey R. Wagar. 

3. In overruling motion to strike testimony of plaintiff 
concerning blue flames and nervousness. 

4. In permitting plaintiff to testify over objection And ex¬ 
ception as to blue flames, nervousness and sleeplessness. 

5. In overruling motion to strike testimony of plaintiff 
as to sums expended for hospital treatments. 

6. In permitting plaintiff to testify over objection and 
exception as to cost of hospital treatments. 

7. in overruling objection to question propounded to 
witness, Hazel Robertson, as to difference in plaintiff’s con¬ 
dition after the accident. 

8. In overruling motion to strike testimony of witness. 
Hazel Robertson, as to fainting spell and hysterical con¬ 
dition of plaintiff upon coming in contact with firj*. 

9. In permitting witness, Hazel Robertson, to jtestify 
over objection and exception as to sleeplessness of plaintiff. 

10. In overruling motion to strike testimony of witness, 

•i « 

Hazel Robertson, as to conversation with plaintiff concern¬ 
ing sleeplessness and nervousness. 

11. In overruling objection to question propounded to 
witness, Reynolds Robertson, as to exclamation or| state¬ 
ment made by plaintiff or witness’ wife to witness, j 

12. In overruling objection to questioij pro- 
8 pounded witness, Reynolds Robertson, as toj plain¬ 
tiff’s nervous disorder after accident. 

13. In overruling objection to question propounded to 
witness, Doctor Gwynn, as to his opinion concerning 
whether or not sleeplessness and nervousness resulted 
from plaintiff’s injury. 

14. In overruling objection to question propounded wit¬ 
ness, Doctor Gwynn, as to what length of time sleeplessness 
and nervousness would continue after injury to plaintiff. 
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15. Iii overruling objection to answer of witness, Doctor 
Gwynn, as to nervous insomnia and sleeplessness from 
which he found plaintiff to be suffering on June 5, 1932. 

16. In overruling objection to answer in deposition of 
witness, Doctor McNeill, as to treatment first administered 
plaintiff. 

17. In overruling objection to answer in deposition of 
witness, Doctor ilcXeill, as to treatment of plaintiff after 
she left hospital. 

18. In overruling objection to question and answer in 
deposition of witness, Doctor McNeill, as to whether or not 
plaintiff's burns would likely result in insomnia and 
neurasthenia. 

19. In overruling objection to question and answer in 

deposition of witness, Doctor McNeill, as to whether or not 

insomnia, melancholia and neurasthenia resulted directly 

• 

from plaintiff’s injuries. 

20. In overruling objection to question propounded to 
witness, Doctor White, as to whether or not plaintiff suf¬ 
fered injury to her nerves in the areas where she was 
burned. 

21. In overruling objection to question propounded to 
witness, Doctor White, as to whether or not insomnia and 

nervousness of plaintiff resulted from her injury. 

9 22. In overruling motion to exclude from the jury 

lease between plaintiff and II. L. Rust Company and 
the will of Humphrey R. Wagar. 

23. In overruling motion to direct a verdict for the de¬ 
fendants. 


24. In granting plaintiff's Instruction No. 2. 

25. In granting plaintiff's Instruction No. 3. 

26. In overruling motion to withdraw a juror and declare 
a mistrial during argument by counsel for plaintiff as to 
his failure to prove a complaint that gas fixture was out 
of repair. 

27. In overruling motion to withdraw a juror and declare 
a mistrial during argument by counsel for plaintiff as to 
testimony of physicians concerning insomnia and nervous 
disorder. 


28. In instructing the jury that it must be satisfied bv a 
preponderance of the evidence that plaintiff was guilty of 
contributory negligence before it could hold plaintiff guilty 
of contributory negligence. 
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i 


29. In instructing the jury that it must take into con¬ 
sideration any humiliation or mental suffering of 1 jlic plain¬ 
tiff which might have resulted from the effect of the scars 
upon her. 

\V. CAMERON BUTTON, 

P. H. MARSHALL,! 

B., ! 

Attorneys for Defendants. 

Service of foregoing Assignment of Errors, by Copy, ac¬ 
knowledged this 16th dav of January, 1934. 

JAMES SHERIEH, 

Attorney for Plaintiff. 

10 Memorandum. 

January 22, 1934.—Bill of Exceptions submittecj. 

Supreme Court of the District of Columbicj. 

Tuesdav, March 61 1934. 

• i 

Session resumed pursuant to adjournment, Honj Joseph 
\V. Cox, Justice, presiding. 

* * * * * | « 

(omo now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants by their at¬ 
torney present to the Court their Bill of Exceptions taken 
at the trial of this cause, and heretofore submitted herein, 
and pray that the same be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

i 

Designation of Record. 

Filed December 22, 1933. j 

• • • * * * j * 

To the Clerk: 

I 

i 

Please prepare transcript of record on appeal to the 
Court of Appeals in above entitled case, to include j the fol¬ 
lowing : 

1. Declaration. 

2. Pleas. 

3. Memorandum of verdict. 

4. Memorandum of motion for new trial filed and over¬ 
ruled. 
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3. Judgment on verdict. 

(). Memorandum of appeal noted in open court and 

11 fixing of amount of undertaking to operate as super¬ 
sedeas. 

7. Memorandum of Supersedeas undertaking approved 
and filed. 

S. Memorandum of extension of time to file bill of excep¬ 
tions. 

0. Memorandum of filing of bill of exceptions. 

10. Memorandum of submission of bill of exceptions. 

11. Memorandum of settlement of bill of exceptions. 

12. Bill of Exceptions. 

13. This designation. 

\Y. CAMERON BURTON. 

P. H. MARSHALL, 

B, 

Attorneys for Defendants. 

Service of foregoing designation, by copy, acknowledged 
this 21st dav of December, 1933. 

1 JAMES SHER1ER, 

Attorney for Plaintiff. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia. ss: 

I. Frank E. Cunningham, (Jerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a true and cor¬ 
rect transcript of the record according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 77244 at Law, wherein Myrta V. 
Stalcup is Plaintiff and Fred L. Wagar et al. are Defend¬ 
ants. as the same remains upon the files and of record in 
said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of March, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Ass’t Clerk. 
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13 In the Supreme Court of the District of Colombia. 

i 

Law Xo. 77,244. 

i 

Myrta V. Stalcup. Plaintiff, | 

vs. 

I 

Fred L. AYagatl Ernest E. AY agar, Marion AY. Page Ross. 

Defendants. 

Janies Sherior, Esq., 

719 loth Street, 

AYashington, D. C., 

Attornev for Plaintiff. 

Please take notice that the within bill of exceptions will 
bo called to the attention of, and submitted to the Court 
on the 22nd day of January, 1934, at ten o'clock, A. AL, or 
as soon thereafter as counsel can be heard, for thei purpose 
of having the same signed and sealed bv the Court.! 

AY. CAMERON, BURTON. 

I invest, men t Bn j il (linn: 

P. H. MARSHALL, ! 

815 15/7/ Street, X. IP., 

Attorneys for Defendants. 

j 

j 

I 

Service of the foregoing notice and copy of sajd bill of 
exceptions acknowledged this 20th dav of December, 1933. 

JAMES SHERIER, 

Attorney for Plaintiff. 

\ 

14 In the Supreme Court of the District of Columbia, 

Holding a Law Court. 

Law X~o. 77,244. 

AIyrta A 7 . Stalcup, Plaintiff, | 

vs. | 

Fred L. AAL\gar, Ernest E. AY agar, Marion AY. Page Ross, 

Defendants. 

j 

Defendants' Bill of Exceptions. 

Be it remembered that this case came on for trifrl before 
Afr. Justice Cox and a jury on June 2, 1933, and wias there- 


i 

l 
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after further proceeded with, and the following proceed¬ 
ings were had: 

The plaintiff, to maintain the issues on her part joined, 
produced witnesses who were sworn and testified in sub¬ 
stance as follows: 

Myrta V. Stalcup, the plaintiff, testified that she lived 
in apartment 9 at Number 1829 G Street, Northwest, on 
October 3, 1926, and had a lease for said apartment (for¬ 
mal proof of the execution of which instrument was waived 
by defendants). Thereupon plaintiff offered said instru¬ 
ment in evidence, for the purpose of showing it contained 
a provision to the effect that all repairs rendered necessary 
by the negligence of the party of the second part (plaintiff) 
should be paid for by that party, and the further provision 
that the party of the first part, (lessor) or his representa¬ 
tive, might enter the apartment to protect it against the 
elements or accidents, or to show it to prospective tenants, 
to which offer defendants objected as immaterial and irrele¬ 
vant, upon the ground that the instrument, to which defend¬ 
ants were not parties, was under seal, and that the provi¬ 
sion respecting repairs imposed no obligation upon the 
landlord to make any repairs. The Court reserved his rul¬ 
ing upon said objection, but at the conclusion of plaintiff's 
case overruled said objection, to which ruling an exception 
was allowed and preserved to defendants. Said instru¬ 
ment, dated April 24, 1924, provided, in substance, 
15 as follows: ithat H. L. Rust Co., a corporation, party 
of the first part, let to Myrta V. Stalcup, party of 
the second part, apartment 9, The Akron, 1829 G Street, 
Northwest, Washington, D. C., for the period of five months 
from May 1, 1924, for the sum of $225.00, payable in 
monthly installments, in advance; that all repairs rendered 
necessary by the negligence of the party of the second part 
should be paid by said party; that “the party of the first 
part, or his representative, may enter said apartment at 
any reasonable hour to protect said apartment against the 
elements or accidents, and the party of the first part shall 
have the right at reasonable hours to show the premises 
to anybody desiring or expecting to rent.” Said lease was 
signed and sealed by H. L. Rust Co., by J. F. M. Bowie, 
Lessor, and by plaintiff, Lessee. Defendants admit that 
H. L. Rust Co. was their agent for the renting of the prop- 
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i 
i 

erty. Thereupon plaintiff offered in evidence a certified 
copy of the duly probated will of Humphrey R. Wafcar, to 
which offer defendants objected on the ground that said 
will was immaterial and that plaintiff could take no jbenefit 
under the provision of said will that the trustees ^hereof 
should keep all property of the estate in good repairj. The 
Court reserved his ruling upon said objection, but jat the 
conclusion of plaintiff's case, overruled said objection, to 
which ruling an exception was allowed and preserved to 
defendants. Said will provided, in substance, as fallows: 
that the defendants, (two children and one grandchild of 
testator) who were named as Trustees, should hojd and 
manage the real estate of decedent (which included! prem¬ 
ises aforesaid) and keep the same in good repair, well in¬ 
sured, rented to good tenants; pay taxes, insurance and 
repairs; pay to beneficiaries therein named monthly sums, 
and the balance of the net income to be used in the pur¬ 
chase of other real estate in the District of Columbia; said 
trust was to continue until the death of the last survivor of 

i 

testator’s three children; plaintiff is not a beneficiary under 
said will. Plaintiff further said that on May 1, 1924, she 
went into possession of said apartment, which cou¬ 
ld sisted of a reception hall, reception room, bell room, 
dining room, kitchen and bath and back porch, and 
a little hall running from the dining room to the kitchen; 

* i 

the back porch was the fire escape; she was shown the 
apartment by the janitor before becoming a tenant and he 
was doing the floors at the time (it was admitted by the 
defendants that the janitor took care of the boilers, the 
central heating plant, and kept the hedges cut and the grass 
plot around the place in proper condition). Thereupon the 
following occurred: 

“Bv Mr. Sherier: 

“Q. After going into possession of that apartment Mrs. 
Stalcup, what services did you receive from the janitor? 

“Mr. Marshall: We object. Now, just let us see! where 
we are going, if your Honor please. Here is a man who 
was the owner of an apartment house and there was ia jani¬ 
tor in it. The tenant goes in there and the janitor without 
anv authoritv from the owner does a whole lot of!things 

for the tenant, maybe he likes the tenant. Is it conceivable 

I 

i 

i 

I 
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that by doing* things that he is under no obligation to do, 
and that he was never authorized or directed to do that 
he can impose an obligation on the owner? What differ¬ 
ence does it make what he did? What the janitor is author¬ 
ized to do in* the owner, if anvthing. has some relation to 
the matter. 

“The Court: What did lie do generally about the build¬ 
ing might be of some importance, but the particular things 
he did for vour client might have been favors done at her 
request. 

“Mr. Sherier: That goes to the question involved, your 
Honor. 


1< “Bv Mr. Sherier: 

“I will ask you what services did he perform about that 
apartment house outside of your apartment? 

“Mr. Marshall: We object to that as immaterial. 

“The Court: She mav answer. I will give vou an ex- 

• • • 

ception. 

“Bv Mr. Sherier: 

* 

“Q. Do you understand the question? A. Xo, will you 
repeat it ? 

“Q. Were the boilers taken care of by anybody? A. The 
janitor. 

“Mr. Marshall: We do not want to waste time, and we 
will admit the janitor took care of the boilers, the central 
heating plant and kept the hedges cut and the grass plot 
around the place in proper condition. There is no conten¬ 
tion about that, if that is what you are trying to prove. 

“By Mr. Sherier: 

“Now, I will ask vou what did he do in vour apartment 
at various times during vour tenancv? 

C? ft ft 

“Mr. Marshall: We object to that because you cannot 
impose any liability upon anybody in that way. He may 
have been an accommodating janitor, and he may have liked 
this lady and wanted to help her, but that would not make 
the owners liable. 

“The Court: What he did in there without her request 
might be important. 
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“Mr. Sherier: What lie did are facts in the case, 

i 7 

18 whether they are proper evidence to hold tile land¬ 
lord liable for what lie did is the question, j 1 con¬ 
tend that they are in view of this situation of the apartment 
house. 

“The Court: Of course, the janitor mav render a great 
many personal favors. We want to know what tint duties 
of the janitor were from his employment. 

“Mr. Sherior: That I can’t show, because therh is no 
conversation with the landlord’s agent. 

“The Court: Can’t you show that from the otlipr end, 
by the landlord or by the janitor what he was suppjosed to 
do? Can’t you show it by the landlord or agent or janitor? 
What he did around the building, you can go into tlnjit part, 
but the things he did at the personal request of this plain¬ 
tiff, 1 doubt if that would charge the landlord with 
responsibility. 

“Mr. Sherier: Do you sustain the objection thajt these 
things which he did in her apartment at her request j cannot 
be shown? 

“The Court: Unless they are shown to have been part of 
his general duties under his employment. 

“Mr. Sherier: Yes.” 


Plaintiff further said that on October 3, 1926. she! awoke 
early in the morning because she wanted to get uji to do 
some work: looked at her watch and saw it was twenty min- 

i • 

utes to five and thought it was too early to get up; she 
smelled gas and ran into the kitchen, felt the lets and the 
handles, which were all off; the odor of gas was bad and 
she tried to get the bolt off the door and, failing to; do so, 
came out; the gas was coming from the ceiling; the fixture, 
a combination gas and electric one, was down from the ceil¬ 
ing; she never used the gas in the ceiling; ofily the 
19 gas in the stove; when she came out of the kitchen 
she closed the kitchen door behind her; the! rough 
diagram on the blackboard in the court room represented 
her apartment in a general way; she then went in and} called 
her daughter who was sleeping in the bedroom; ja Mr. 
Robertson was spending the night there and sleeping} in the 
dining room on a couch; she told her daughter to cjall the 
Gas Company while she went for the janitor; and went 
down four flights of steps to get the janitor; knocked on his 
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door twice and the janitor's wife responded and plaintiff 
told her what was wrong' and went upstairs as fast as pos¬ 
sible: she got back upstairs; she paced back and forth in 
the reception hall leading into the dining room, being very 
much distressed; the daughter was then in the dining room, 
but plaintiff did not know where Mr. Robertson was; 
shortly thereafter, a colored man with a bathrobe and 
slippers on came up; she had never seen him before; he 
walked in where 1 the gas was and then went on bv and she 
did not see him again: thereafter the janitor, Johnson, 
came in as she was standing in the door leading from the 
reception hall to the dining room and as he came in she 
said, “Do' not strike a match. Open the back door. 
20 We have called the Gas Company”: Johnson made 
no response to her statement, but went through the 
dining room, and through the little hall leading from the 
dining room to the kitchen and back into the kitchen; she 
followed him to the dining room, not expecting to go to the 
kitchen, but he went straight back there and she could see 
on a line with the kitchen right through the dining room 
and he lit a match and went over to the stove; lie had been 
back there some short time and had not opened the door 
and she said to him, “Open the door. It is not in the stove. 
It is in the fixtures”: whereupon he raised his hand and a 

blast came and she covered her eves with her hands; she 

* 

was standing in the door leading from the hall to the 
kitchen when the janitor raised his hand; dressed in a 
sleeveless gown and was burned over her face, hair, neck, 
arms and hands*; did not know what happened to the jani¬ 
tor; she screamed and her daughter led her out and tried 
to put something on her arms, but she could not stand it, 
the skin hanging down: she was taken out into the living 
room or the hall to get away from the gas; thought the 
hall she went into was the one outside the apartment door; 
the skin was hanging off like a glove, the right hand 
especially and the left was burned also; she was burned on 
her neck and her whole face, onlv her eves being saved and 
her hair was a “sight”; it just wrapped her neck and she 
was in terrible pain; did not know whether any people came 
into the apartment about that time or not; a robe was 
thrown around her and Mr. Robertson carried her to the 
hospital, where she was treated at about ten minutes after 
five, the explosion having occurred between four and five 
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o’clock; at the hospital she was hysterical and wasigiven a 
hypodermic and her arms dressed; remained in the hospital 
three or four days; after returning* to the apartment, she 
was treated at the hospital for more than two months; she 
was given the “Gauze Treatment” at the hospital $nd also 
sun treatments, which consisted of holding* her hahds and 
head down from eleven to twelve o’clock and front two to 
three o’clock; this treatment was intensely painful and 
was like putting one’s hands in fire that hgd been 
21 burned. Whereupon the following occurred:! 

“Q. Aside from the pain you suffered at that time, did 
you suffer any other pain from your burns? A. Well, for 
weeks after I was burned everv time I closed mv eves I 

• & i * 

could see nothing but blue flames, and 1 would get so nervous 
sometimes I would have to get up out of bed in order to get 
rid of that”, i 

which answer defendants moved to strike out, as bqing not 
responsive, and on the further ground that nervousness, 
nervous shock or nervous fright could not be shown unless 
directly connected by medical testimony with physical in¬ 
jury, which motion was denied and the answer permitted 
to stand, upon the statement of counsel for plaintiff that 
such testimony would be connected up with physical injury 
by medical testimony, to which ruling an exception! was al¬ 
lowed and preserved to defendants. Subject to the objec¬ 
tion and exception last aforesaid, plaintiff testified ^hat the 
blue flames seemed like they were coming toward hqr; after 
the burns had healed, she was subject to nervousness and 
sleeplessness, which sleeplessness had never been qu[te over¬ 
come; sleeplessness continued to disturb her for about three 
months, and she suffered from nerves a solid veaij* before 
she was able to control herself. Plaintiff testified jthat, in 
addition to the pain suffered by taking sun treatments, the 
burns pained her until they healed and the gauze jwas re¬ 
moved; she had never had a sick day prior to the injtiry; the 
burns on her hands affected her fingers so that she had no 
control over them; she was engaged in the cleaning and 
dyeing business at 1915 Pennsylvania Avenue, Northwest, 
at the time of the injury and was the manager and owner 
thereof and did all the repairs; the repair work consisted 
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of liniiii*' coats, repairing lining of seams in trousers, the 
bottom of trousers, men's apparel and shortening women's 
coats; at that time women were wearing short dresses and 
everv coat had to he shortened: she could not pull a 
22 needle through goods until along about March. 
Whereupon tin* following occurred: 

*‘Q. State whether or not you had any expense in con¬ 
nection with the treatments you received from the hospital 
Did it cost you anything for the treatments you received at 
the hospital/ A. Sure it did. 

**Q. How much ? A. I had to pay for my room and things 
while 1 was there, l do not recall what that was. hut I paid 
SI .00 for everv dressing I had. 

•*(,>. How manv dressings did von have? A. Well, it 
lasted for over two months, and every day, and you can 
guess it. and afterwards, the last they charged me lifty 
cents for a dressing, and I couldn't tell you exactly how 

manv da vs it was in all.", 

• • 

which testimony was moved hv defendants to be stricken out 

• % 

on the ground that it was too indefinite and permitted onlv 

speculation upon it he part of the jury, which motion was 

denied and an exception thereto allowed and preserved to 

defendants. Subject to the objection and exception last 

aforesaid, plaintiff testified that when her hand got better 

so that onlv one hand had to be dressed, fiftv cents was 
• • 

charged, one arm 1 being out of gauze before the other, the 
remaining arm being wrapped with gauze until practically 
spring. Plaintiff exhibited her hands and arms before jury. 
Plaintiff further testified that the whole of the skin came off 
of her hands and hung like a glove and the scarring took 
place on her hands and fingers and ran up the fore arm; all 
the skin peeled off her face, which was very red for at least 
three months; she never went out anywhere except to go 
to her business and see how it was getting along. 

On cross-examination plaintiff said she did not go out 
anywhere except to her business and to the hospital; 
2d she did not go regularly to her business for six weeks, 
and after that went over, but stayed only to keep 
things going and collect some monev; there were not anv 
other scars on her neck or arms that were not produced by 
the accident; there were no burns or scars that she got in 
her dyeing and cleaning business prior to the accident; one 
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might find little burns somewhere on her which occurred 
subsequent to the accident ; there were no scars wjiich re¬ 
sulted from her business; Dr. Gannon recently examined her 
and she told him there were scars on her not caused bv the 
accident; she put a carbon light on her back for nerves, but 
there was no burn, just scorched like sun rays; she tjold Dr. 
Gannon there were scars caused last week when she touched 
an iron: she paid her own gas bill and had a separatje meter 
therefor, and had a separate meter and paid for electricity 
used in the apartment; after the janitor had come into the 
apartment and had entered and was in the kitchen, plaintiff 
was standing in the dining room at the end of the hallway 
leading from the kitchen to the dining room; she ran into the 
hall leading to the kitchen when she saw the janitor striking 
a match to tell him to open the door, and went as fat* as the 
doorway of the kitchen, and while the janitor was holding 
the lighted match she said, "Open the door, Jolmsoh. It is 
not in the stove, It is in the fixture,” and he thereupon raised 
his hand; her daughter had told plaintiff that the Ghs Com¬ 
pany had advised that it was dangerous to light a; match, 
and plaintiff told the janitor not to light the match (because 
she knew it was dangerous to do so, but it never occurred to 
her in the excitement of that time that the kitcheii was a 
dangerous place to go when she saw the janitor light the 

match. Plaintiff never had anv nervous trouble befbre this 

• 

accident. 

On re-direct examination plaintiff testified thatj only a 
few seconds elapsed between the entry of the janitor into the 
apartment and the striking of the match and the explosion. 

On re-cross-examination, plaintiff testified that wjhen the 
janitor came in the door, she told him to open the back door 
and not to strike a match; she did not know whether he 
heard it or not, but he was right beside her. 

On further re-direct examination, plaintiff testified 
24 that she never used gas except in the stove in the 
kitchen. 

i 

Hazel Robertson testified that she was the wife of Revn- 
olds Robertson; and lived in apartment 9 at 1829 G| Street, 
Northwest, on October 2, 1926, with her mother, the plain¬ 
tiff; October 3, 1926, fell on Sunday; Mr. Robertsfon was 
occupying the apartment with herself and her mother on 
that night; she was not married to Mr. Robertson|at that 
time, but was engaged to him; on October 3, 1926, her 
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mother awakened her verv earlv in the morning between 
four-thirty and fiVe o'clock, in the bedroom; Mr. Robert¬ 
son was then occupying the dining room which was used 
for a sitting room: her mother requested her to call the 
Gas Company and told witness that gas was escaping in 
the kitchen; she did not then detect any odor of gas; she 
then telephoned the Gas Company to send someone to 
apartment 9, 1829 G Street, Northwest; she was told not 
to strike any matches and to open the windows; her mother 
had gone for the janitor; after the telephone conversation, 
her mother returned and witness informed the mother of 
what the Gas Gompanv had said: in about live minutes, a 
colored man who was unknown to her, came in and asked 
where the gas should be turned off; she told the unknown 

man it must be in the basement and he immediatelv left: 

* 

thereafter the janitor, Johnson, came in in a hurry and 
immediatelv went through the reception hall and dining 
room and in the latter room took out a match: she was 
not certain whether or not her mother said anything to 
the janitor, but that witness then told him not to light a 
match; whereupon lie answered that it was all right, tin* 
gas had been turned off; he was then at the entrance to 
the hall leading from the dining room into the kitchen: 
this all happened in a few minutes, a few seconds, you 
might say; he had a match in his hand and was in a hurry, 
even the conversation was in a hurrv, and lie immediatelv 
said the gas was turned off, and he hardly stopped to say 
that: he was still going toward the kitchen and he did not 
strike the match until he reached the kitchen; she could 
not sav whether it was in the doorwav of the kitchen or 
after he got to the stove; she did not know whether the 
match was lit before he reached the stove or not, 
25 but while the janitor was at the stove the match was 
alight: as one entered the door, there was first a 
kitchen cabinet, then the stove, both on the same side of 
the wall, the stCve being about four small steps or two 
large steps from the kitchen entrance; as the janitor was 
holding the lighted match over the stove, witness said it 
was not in the stove, it was in the fixture: where- 
2(> upon the janitor raised his hand and the explosion 
occurred; her mother and she were standing at the 
kitchen door when the explosion happened, witness im¬ 
mediately behind her mother, a little in the hall; the wit- 
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ness and her mother then went into the hall outside!of the 
apartment and her mother remained there while \yitness 
went back to awaken Mr. Robertson; the mother was burned 
on her face, neck, arms and hands; tire started iiiimedi- 

1 7 7 I 

atelv; she aroused Mr. Robertson and went back to [attend 

* * I 

her mother, who was hysterical and screaming'; thej plain- 
tiff kept saying she was on fire; Mr. Robertson took her 
mother to the hospital where she remained at lea^t two 
nights and three days; one of the plaintiff's hands was so 
badlv burned that the skin was hanging like a glove 'turned 
wrong side out; it was burned off from a point tig If-way 
up the arm and the skin was hanging over the fingers in 
a whole piece and obscuring them; plaintiff had ijegular 
treatments at the hospital for a period of several ^nonths 
after she returned; witness continued to live wi|th her 
mother until the witness’s marriage in June, 1928;| plain¬ 
tiff was in very good health before the accident ajnd did 
not suffer from any nervous disorder; whereupon the fol¬ 
lowing occurred: 

“Q. Did she sutler from any nervous disordcij after 
that?”, 


1 

which question, upon objection, was reframed as folllows: 

“Q. I will ask you what differences, if any, you noticed 
in vour mother’s conditon after this accident?”. 


which question was objected to by defendants on the ground 
previously urged as to nervous shock and fright, which ob¬ 
jection was overruled and an exception allowed aijd pre¬ 
served to defendants. Whereupon the following occurred: 

‘‘A. Well, ever since then she is more excitable, a|nd one 
occasion, in particular, where she came in contact wjith fire 
after that she had a fainting spell and then a hysterical 
condition after that. 

“Bv Mr. Marshall: 

* 

“Q. Were you there at the time? A. Yes. 

“ Bv Mr. Sherier: 

* 

“Q. Was she burned at all? A. No, we had an ov^n with 
a boiler and some grease or something had j gotten 
in the boiler.”, 
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which testimonv was moved bv defendant to be stricken out, 

• • 

which motion was overruled and the testimony permitted to 
stand by the Court upon the assurance of counsel for plain¬ 
tiff that it would be connected up by medical testimony, to 
which ruling an exception was allowed and preserved to de¬ 
fendants. Subject to the objection and exception last afore¬ 
said, witness testified that she continued to occupy the bed¬ 
room with her mother during t Ik- period between the injury 
and witness' marriage: witness noticed an effect upon her 
mother's sleep subsequent to the accident: plaintiff would 
have to get up after having been in bed an hour or so and, 
when witness asked her why she got up, plaintiff would reply 
that she could not sleep and was nervous and would have 
to get up for a while. Thereupon defendants moved to 
strike out the statement made by plaintiff to the witness 
on the ground that it was hearsay, which motion was denied 
and an exception allowed and preserved to defendants. 

On cross-examination she said she had never seen the 
first colored man who came into the apartment, either be¬ 
fore or after the time of the accident: she saw the janitor 
light a match, but she did not know in what part of the 
kitchen he was when it was struck : did not remember whether 
she saw him strike a match or not: she saw the lighted 
match over the jets of the gas stove: she was at that time 
the length of the hall away from him and behind him: he 
was not directly in her line of vision all the time because 
her mother was in front of her and her mother was in front 
of her when the match was lighted over the stove, but she 
could see over her mother because she was standing still, 
behind her mother: did not know whether her mother spoke 
to the janitor as he came in or not: when she saw the jani¬ 
tor passing 1 the match over the stove, she told him that it 
was not in the stove, it was in the fixture: did not then say 
anvthing more about the danger of striking a match be- 
cause there was not time to say anything more: did not 
say anything about putting the match out: did not re- 
28 member whether any windows had been opened after 
gas was smelled in the apartment and before the jan¬ 
itor came in: did not attempt to open the windows in the 
kitchen and did not see anyone else attempt to do so. 


Reynolds Robertson, testified that he was the husband of 
Hazel Robertson, daughter of the plaintiff, and that he 
spent the night in plaintiff’s apartment on October 3, 1926; 
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in the early morning’ hours of that -day lie had retjred on 

the couch in the dining room and was aroused by Hazel 

Robertson who told him to get into the bedroom; t|ie next 

time he awoke he was in the bedroom; he remembejred his 

present wife beating him on the chest trying to awaken him 

and she was somewhat hysterical: his wife finally awakened 

« * 

him and he gathered there had been some sort of I an ex- 
plosion or fire in the kitchen and immediately wept there 
and discovered the window shade on lire: after he had put 
out tin* lire in the kitchen, he went to the hall and tin* plain¬ 
tiff was sitting there screaming and seemed to be sniftering 
very much and plaintiff's daughter was trying to pijt some 
Unguentine on plaintiff’s burns, but she could not stand it; 
witness took plaintiff to Emergency Hospital: plaintiff’s 
arms and neck were raw: she seemed to be suffering verv 
much: plaintiff was screaming steadily and was hysterical; 
her arms and hands appeared raw and loose flesh and skin 
was hanging on them; it was a verv severe burn; firemen 
arrived upon the scene of the accident before the Witness 
went to the hospital; whereupon the following occurred: 


“Q. 1 asked you at the outset to state what if any ex¬ 
clamation or statement your wife made or Mrs. Stalcup 
made to vou when sin* roused vou from the bed." | 


To which question counsel for the defendants objected on 
the ground that it called for hearsay, which objection was 
overruled by the Court and an exception allowed arid pre¬ 
served to defendants, and witness answered: 


29 % ‘A. As my wife was standing over me, slije kept 

saying. *IIe lit a match, I told him not to.’ lj could 
not get anything more than that out of her. She herself 
was somewhat hysterical. It was onlv with difficulty that 

» % i • 

1 got her to come down to earth and tell me there|was a 
fire in the kitchen." 


Witness further testified lie had known plaintiff forj three 
or four years prior to the accident and she had epjoyed 
good health prior thereto; after the accident plaintiff did 
not do any work at her home and plaintiff’s daughter took 
care of the house and it was well into the Spring before 
plaintiff got back to normal work. Whereupon the witness 
was asked the following question: 

i 

i 

i 


i 

i 


i 
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*‘Q. What, if anything, did you observe as to her (plain¬ 
tiff’s) nervous disorder that appeared after the accident 
which vou did not observe before?" 


To which question counsel for the defendants objected upon 
the same ground previously urged as to nervous disorder, 
and which objection was overruled by the Court, the Court 
stating that the question was permitted only upon the state¬ 
ment of counsel 1 that it would be connected up by medical 
testimony, to which action of the Court an exception was 
allowed and preserved to defendants, and witness an¬ 
swered : 


“A. That I know of my personal observation, Mrs. Stal- 
cup has been nervous and jumpy and easily excitable. I 
observed on a number of trivial occasions such things occur. 
I have no definite instances in mind." 


On cross-examination, witness testified that after being 
wakened and getting out to the kitchen, the fire was still 
going on and no one else had arrived at the apart - 
30 ment; he had put the fire out when the lire depart¬ 
ment arrived, not more than ten minutes, probably 
not more than live, after he got the fire out. 


Oliver E. Thomas testified that lie was employed bv the 
Washington Gas Light Company on October 3, 1920, as an 
emergency man, being on dutv from midnight until eight 
a. m.: was present at the office of that company between 
4:30 and 5:00 in the morning of October 3, 1926, 
31 when a telephone call was received: pursuant to such 
telephone call, lie went to an apartment house on G 
Street, which he reached about live or ten minutes after he 
left the Gas Company: when he reached the main door of 
the apartment house, he heard a woman scream: then he 
went up to plaintiff’s apartment and saw her sitting outside 
the apartment in the hallway; plaintiff was screaming and 
rubbing her arms, face and neck: he went to the kitchen of 
the apartment and found a broken gas fixture, either broken 
or pulled loose in the ceiling of the kitchen; he took the fix¬ 
ture off and capped up the outlet. 


Upon cross-examination, witness testified that the gas 
was turned off at that time and he turned it on before he 
left. 
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Albert Southern testified that on October 3, 1926,| lie was 
employed by Mrs. Myrta V. Stalcup, Victory Cleaners and 
Dyers, 1915 Pennsylvania Avenue, Northwest, Washington, 
1). C.; it was a cleaning and dyeing place; lie worked there 
about a year and a half before October 3, 1926, an^l about 
three years after that date; he did pressing and plaintiff did 
sewing; plaintiff did not return to her place of business on 
October 3, 1926, but returned on the third of November fol¬ 
lowing; upon plaintiff’s return, her right hand w|as in a 
bandage, suffering from a burn, and her left hand was 
burned but not in a bandage; her face and neck {showed 
scars from burning and her left hand seemed red land in¬ 
flamed and showed indications of being burned; it was 
about six weeks before the bandage was taken off the right 
hand; for the first three months after the accident], plain¬ 
tiff did the lighter class of repairing, such as on! ladies’ 
dresses, but she did not do anv heavv work, such a£ men’s 
work, repairing or altering men’s clothing, until about a 
vear after the accident. 

* t ... . i 

Upon cross-examination, witness testified that the third 
of October, 1926, was on Sunday and he was not at the place 
of business on that day, but he had heard the news! of her 
being burned: she was away from the store one month from 
that dav. 


Dr. Wm. C. Gwynn testified that he had been a physician 
and surgeon since 1898 and had experience and medical 
knowledge with respect to burns and the treatment 
32 of them: he had known the plaintiff about fifteen or 
twenty years and examined her at his office jon Au¬ 
gust 20, 1927; he was asked to examine the plaintiff and not 
to treat her: he had not seen the plaintiff at any timje prior 
to August 20, 1927, in connection with her injuries; the 
principal objective symptom which he saw was a burn on 
the back of her hand which had healed, but which had left 
a scar around the edge of the burn, which covered ipracti- 
callv the whole back of the hand; that was the only location 
of scarring which he could remember; lie had examined 
plaintiff since his first examination and the scar whs still 
there; from the scarring he saw on the plaintiff’s arm, he 
thought the burn was a second degree one; that a first -j— burn 
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would be just a reddening of the skin almost like sunburn, 
whereas in a second decree burn there would be some struc¬ 
tural injury to the skin, vesiculat ion: a second degree burn 
could injure a terminal nerve and affect the skin. \\ here¬ 
upon the witness was asked : 


**< L >. Assuming that following this injury, Mrs. Stalcup 
suffered from sleeplessness and was nervous and excitable 
and became startled at sudden noises and the like, 1 will 
ask yon whether or not in your opinion those conditions 
resulted from this injury, and assuming furthermore, that 
Mrs. Stalcup had not suffered from nervousness or ex¬ 
citability at all before the injury !" 


To which question defendants objected upon the same 
ground previously urged as to nervous disorders, which ob¬ 
jection was overruled by the Court, and an exception allowed 
and preserved to defendants, and witness answered: 

“A. 1 should say it would.*' 


Whereupon the witness was asked: 

**Q. For what length of time in your opinion would such 
condition persist after such injury F' 


33 To which 'question defendants objected upon the 
ground last aforesaid and the further ground that it 
called for a speculative answer, which objection was over¬ 
ruled by the (’ourt, and an exception allowed and preserved 
to defendants, and witness answered: 


“A. 
r>. 19J2 


I may state I have examined her just lately, on June 
, and still found her in this same condition, nervous 


insomnia and sleeplessne 


To which answer, counsel for the defendants objected for 
the reason that the same was not responsive to the question, 
which objection was overruled by the Court, and an excep¬ 
tion allowed and preserved to defendants. 

On cross-examination, witness testified that when he ex¬ 
amined the plaintiff on June 5, 1932, the evidence of ner¬ 
vousness which he observed was subjective and not ob¬ 
jective: a subjective symptom is what the patient tells and 
he was examining the plaintiff* for the purpose of testifying. 
Whereupon counsel for the defendants moved the Court to 
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strike out the witness' testimony as to nervousness, inso//- 
a/ia and sleeplessness, which motion was granted. jWitness 
further testitiod that vesiculation means the formulation of 
blisters: witness found no burning of the muscles of the 

I 

plaintiff: from his examination of the burn as healed, he 
was of the opinion that nothing more than the skin! was in¬ 
volved: he never saw the original injury, but only tjlie after 
effects of it, and therefore did not know whether tli|e termi¬ 
nal nerves were injured or not: it would be possibly, but he 
would not say it was probable. 

Plaintiff thereupon introduced and read to the jury the 
following deposition of Dr. James Herbert McNeill;, it hav¬ 
ing been stipulated by counsel for all parties thatjany ob¬ 
jections thereto might be urged at the trial: He wajs a phy¬ 
sician and resided in North Wilkesboro, North Carolina; 
lie was graduated from George Washington University in 
.June, 1926: prior to October 2, 1926, he was an interne at 
< ’asualty Hospital from October, 1925, to June, 1926, and an 
interne at Emergency Hospital from June, |1926, to 
54 the date of the accident : he left Emergency Hospital 
in March, 1927, and had been engaged in the practice 
of general medicine since then in North Wilkesboro, North 
('arolina: he treated the plaintiff on October 6,1926,land she 

was suffering from burns on tile face, neck and arms; at 

! 

the time he treated the plaintiff, he had treated a go6d many 

similar burns in the rooms and wards of Emergehcv and 

• • • 1 * 
Casualty Hospitals, but he had had little experience in treat¬ 
ing anv ailments resulting from burns: since entering gen- 

• . *■ i *— 

eral practice he had treated several severe burns: there 
were first degree burns on the face and neck, second degree 

i v 

burns on the arms and hands, the worst of the second degree 
burns being on the left hand of the plaintiff; he diet not re¬ 
call just how much pain the plaintiff suffered, but! anyone 
having such extensive burns was bound to suffer quite 
severely. The following question and answer then appeared 
in said deposition: 

“Q. What treatment did you administer or prescribe? 
A. I believe we used vaseline gauze dressing on ajl of the 
burns. Probably we gave some medicine to ease Ipain at 
that time.” 

to which answer defendants objected upon the ground that 
the witness was not testifying from recollection, which ob- 
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jection was overruled by the Court and an exception al¬ 
lowed and preserved to defendants. Thereupon witness 
gave further testimony by deposition that plaintiff was a 
patient in the hospital from October 3, 1926, to October 4, 
1926, but witness did not recall that he saw her while she 
was a patient in the hospital. The following question and 
answer then appeared in said deposition: 

i6 Q. State whether or not after leaving the hospital she 
returned for further treatment and, if so, for how long a 
period and what was the nature of the treatment ? A. She 
did return repeatedly until December 8th, there 
35 being during that time twenty-two treatments. I 
believe the treatment was a continued use of the 
vaseline gauze dressing." 


To which answer counsel for defendants objected upon the 
ground that witness was not testifying from recollection, 
which objection was overruled by the Court, and an ex¬ 
ception allowed and preserved to defendants. Witness 
gave further testimony by deposition that lie did not re¬ 
call how the plaintiff's case progressed, from the first time 
he treated her until the last, and when he last saw her, 
and what her condition was when he last saw her: as to the 


conditions observed by him. the second degree burns would 
probably last several months and the pain would be re¬ 
lieved within a month: permanent scarring would prob¬ 
ably take place on the arms and hands and more particu¬ 
larly on the left hand. The following question and answer 
then appeared in the deposition: 


“Q. State whether burns of the nature that you described 
are likely to result in the suffering by the patient from in¬ 
somnia and neurasthenia, either one or both.’ A. Prob- 
ablv." 


To which question and answer defendants objected upon 
the ground that witness was not qualified as an expert to 
answer the question, and because the answer was obscure 
and meaningless, which objection was overruled by the 
Court, and an exception allowed and preserved to defend¬ 
ants. The following question and answer then appeared 
in the deposition: 

‘*Q. Assuming the following facts to be true, namely, 
that for a long period of time following her said injuries 


I 

I 


I 
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the plaintiff suffered from insomnia, melancholia a}id neu¬ 
rasthenia, conditions which she had not suffered before her 
said injuries, state whether or not in your opinion 
36 those ailments resulted directly from the injuries 
observed bv you? A. Thev probablv did.” 


To which question and answer defendants objected upon 
the ground that witness was not qualified to answer and 
that there was no testimony as to melancholia and up claim 
therefor in the declaration, which objection was overruled 
by the Court and an exception allowed and preserved to 
defendants. 


Dr. Charles S. White testified that he was a physician 
and surgeon, having graduated in 1898: (the doctor’p quali¬ 
fications were admitted by the defendants) he hid had 
experience and medical knowledge in the t reatment of j burns; 
lie examined, but did not treat the plaintiff on November 
20, 1926; the objective symptoms he observed werej a scar 
on the neck and back of the right hand evidentlv niade bv 
some irritating substance or by a burn; there wasl also a 
scar on the back of the right fore-arm; there were scars 
unhealed; there were no objective symptoms of nervous 
disorder; he examined the plaintiff again on May 26, 1933, 
and found the following objective symptoms: a scar on 
the back of the right hand, right fore-arm and back! of the 


neck, which wounds, having healed, left a lack of pigment 
so that they were bleached out, there being a contrast in 
the color, particularly between tile normal skin and this 
particular area. Whereupon the witness was asked|: 

“Q. Assuming, Doctor, that Mrs. Stalcup had been burned 
by an explosion of illuminating gas the 3rd of October, 
1926, that was about a month and a half before you first 
examined her, and that the objective conditions whi|ch you 
found were the result of those burns, state whether lor not, 
in your opinion, there was injury to the nerves in thj? areas 
where those burns were?” 


To which question defendants objected upon the ground 
that the question assumed objective symptoms foijmd by 
the witness, but not made known by the question to 
37 the jury, which objection was overruled by the Court 
and an exception allowed and preserved to defend¬ 
ants, and witness answered: 
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“A. Those nerves could well have been injured by such 
a scar as I saw." 

Whereupon the witness was asked: 

‘*Q. Assuming that Mrs. Stalcup, following this injury, 
suffered from insomnia and from nervousness, which were 
conditions that she had not suffered from before, state 
whether or not in your opinion those conditions arose and 
resulted from her injury." 

To which question defendants objected upon the ground 
previously urged as to nervous disorder, which objection 
was overruled by the Court and an exception allowed and 
preserved to defendants, and witness answered: 

“A. Yes. 1 would sav this nervousness and insomnia is 
possible from the condition 1 saw which followed a burn." 

Witness further testified that when he saw the burns a 
month and a half after the burning took place, they were 
fairly well healed and lie would say they were not deep 
burns, they were superficial, but somewhat extensive and 
he would place them somewhere between first and second 
degree burns; a first degree burn is merelv a redness of 

V * • 

the skin and a second degree burn destrovs the skin, which 
is called vesiculation, and he would sav it was between the 
two, the superficial layer of the skin being destroyed: from 
his recent examination, he would say that the plaintiff had 
only superficial destruction of the skin that had left super¬ 
ficial scarring and that the whole thickness of the skin was 
not destroved. 

On cross-examination witness testified that from his last 
examination on May 2b, 1933, he did not believe he could 
determine a physical injury to the plaintiff's nerves: 
38 a physical examination of the nerves involves some 
cooperation on the part of the patient who must ex¬ 
press pain or loss of sensation, and it was unsatisfactory 
to determine the condition of the nerves purely by an ob¬ 
jective examination, and he could not determine that; from 
the condition of the plaintiff's arm as he observed it at the 
time of his last examination, he was of the opinion that 
there might be some disturbance of sensation in the super¬ 
ficial areas about the skin and that disturbance would be 
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I 

1'iu‘ht in the superficial area where the injury itself occurred 
and that local condition would not result in neurasthenia 
nor insomia. 

i 

i 

Thereu])on, at the conclusion of all of the evidence, the 
defendants made a motion to exclude all evidence vjfitli re¬ 
spect to neurasthenia and sleeplessness, which motibn was 
granted bv the Court, and the defendants further jmoved 
the Court to exclude the lease between plaintiff and H. L. 
Rust Co., and the will of Humphrey R. Wagar, ipjon the 
grounds previously urged when said documents were first 
offered, which motion was denied by the Court and!an ex¬ 
ception allowed and preserved to defendants the Cojurt ad¬ 
mitting the lease and will as showing the relationship of 
the parties. Thereafter counsel for plaintiff read|to the 
jury said lease, including the following provisions: j 

“All repairs rendered necessary by the negligence! of the 
party of the second part (plaintiff) shall be paid by said 
party”, and 

“The party of the first part, or his representative, may 
enter said apartment at any reasonable hour to protect said 
apartment against the elements or accidents, and the party 
of the first part shall have the right at reasonable; hours 
to show the premises to anybody desiring or expecting to 
rent.” 


Thereafter counsel for plaintiff stated to the jury the sub¬ 
stance of said will, and read to the jurv the following: 

r 

i 

39 “ I give and devise all my estate, real, personal and 

mixed, of which I may die seized and possessed to 
Fred L. Wagar, Ernest E. Wagar and Marion W. Paige, my 
children and grandchild and the survivor or survivors of 
them, in trust for the purpose mentioned in this will and 
no other purpose”, and 

“Such property so purchased and held in Washington, 
D. C., and all property of which I may die seized in jWash- 
ington, I). C., or elsewhere, shall be kept in good repair, 
well insured and be rented to good tenants; the taxjes, in¬ 
surance and repairs shall be paid out of the rents tjhereof 
as the first claim that shall be satisfied out of saidj prop¬ 
erty” 
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Thereupon defendants made a motion to direct a verdict 
for the defendants, upon the ground of a variance between 
the allegations of the declaration and plaintiff's evidence: 
because of contributory negligence of plaintiff; because 
plaintiff had failed to prove facts showing liability of de¬ 
fendants: because, on the evidence, defendants were not 
responsible for the acts of the janitor, which motion was 
denied by the Court, to which action of the Court in deny¬ 
ing said motion, the defendants then and there excepted 
and elected to stand upon said motion and introduce no 
evidence, which exception was allowed and preserved to 
defendants. 

Thereupon plaintiff offered the following prayers: 

Praver Xo. 2. 


“If the jury believe from the evidence that the janitor of 
‘The Akron' apartments, who was the defendants' servant 
and employee on the premises, went to plaintiff’s apart¬ 
ment on the 3rd day of October, 1920, for the pur- 
40 pose of protecting said apartment against the acci¬ 
dent which had occurred in said apartment thereto¬ 
fore on said date, namely, the disconnection of the central 
gas fixture in tin* kitchen of said apartment, which resulted 
in a large volume of volatile illuminating gas accumulating 
and becoming confined in said kitchen, and that while in 
the kitchen of said apartment on said business he negli¬ 
gently and carelessly ignited a match, though warned not 
to — so. thereby exploding said gas which he knew or ought 
to have known was so confined in said kitchen, by means of 
which the plaintiff was burned and suffered injuries which 
she complains of. then vour verdict must be for the plain¬ 
tiff.” 

Praver Xo. 3. 


“If the jury believe from the evidence that the janitor 
of ‘The Akron' apartments came to the plaintiff’s apart¬ 
ment therein on the 3rd day of October, 1926, at plaintiff’s 
request, for the purpose of stopping or repairing the leak¬ 
ing of gas front the central gas fixture in the kitchen of 
plaintiff’s said apartment, which leak had caused a large 
volume of volatile illuminating gas to accumulate and be- 
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come confined in said kitchen, and while so engage# in en¬ 
deavoring to locate or repair said leak, he negligently and 
carelessly lighted a match in said kitchen, though jwarned 
not to do so, which exploded said gas which he knew or 
ought to have known was so confined in said kitchen and 
thereby burned the plaintiff and caused the injuries of 
which she complains, then your verdict must be jfor the 
plaintiff. ! 

Defendants objected to both of said prayers because they 
were not supported by the evidence: which prayers were 
granted by the Court, being plaintiff's instructions num¬ 
bers 2 and 3, respectively, and an exception allowed and 
preserved to defendants. And defendants further objected 
to instruction number 2 because it assumed as a fAct that 
the janitor was defendants’ servant and employee. De¬ 
fendants further objected to plaintiff's instruction number 
3 because it permitted the jury to find that the jani- 
41 tor went to plaintiff's apartment for the purpose of 
repairing the gas fixture and was in the act ofjrepair- 
ing when tin* accident occurred, there being no evidence from 
which the jury could properly find that the janitor went to 
plaintiff's apartment to make such repairs, or was ejngaged 
therein, and exceptions to said separate objections jto said 
instructions were allowed and preserved to defendants. 

During the closing argument to the jury by counsel for 
plaintiff, the following occurred: 

I 

“Mr. Sherier: The will of Ilumphrev R. 'Wagijir pro¬ 
vides-" * ' | 

“Mr. Marshall (interposing): If your Honor please, to 
keep the record straight I want to object to readingjin evi¬ 
dence this trust paper or any portion thereof on the ground 
it has absolutelv nothing to do with anv issues in thijs case: 
nobody can complain of any failure of the trustees |except 
those persons claiming under the trust itself.” j 

“Mr. Sherier: Your Honor, he has given the impression 
the trustees are innocent people." 

“Mr. Marshall: I still maintain thev are." 

“The Court: I will give you an exception.’' 

“Mr. Marshall: An exception.” 


5—6186a 
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••Mr. Sherier (reading): 1 give and devise all my estate, 
mil. personal and mixed, of which I may die seized and 
possessed to Fred L. Wagar, Krnest P. Wagar and Marion 
\V. Page, my children and grandchild and tin* survivor 
or survivors of them in trust for the purpose mentioned 
in this will and no other purpose.'* 

“The trust provides that they shall keep the property in 
good repair, and in the performance of that trust they very 
innoeentlv farmed it out to II. L. Rust, whom they make 
their agent, and the ('curt will tell you that what an agent 
does in the scope of his employment the principal is liable 
for." 

Mr. Marshall: “If your Honor please, l must ob- 

42 ject to unfair argument. There is not anything im¬ 
proper in turning over the management to the Rust 

Company. In the second place, there is not a line of evi¬ 
dence that anybody gave the Rust Company, the Wagars. 
or anybody else in any capacity, if anything was out of 
repair notice to come and fix it. There is no provision of 
any kind that one must stay in the apartment all the time 
and see that it does not get out of repair. There is not a 
word of proof here that there was ever notice given about 
this gas fixture." 

Mr. Sherier: “1 am simply replying in a perfectly logi¬ 
cal way to his statement that these are innocent people, and 
trying to create the impression to the jury that because they 
personally had nothing to do with that they are not 

43 liable having turned it over to their agent, and the 
law is they are liable for what the agent does in the 

scope of his employment as the Court will tell you under the 
law in the case." 

Mr. Marshall: “1 would like to know whether counsel is 
relying on what is set out in the declaration on obligation 
to repair, or whether lie is relying on another theory in this 


case?' 


The Court: “The lack of repair was not the cause of the 
accident ?" 

Mr. Sherier: “I am coming to that now. That brings 
me to this consideration: Mr. Marshall complains of this 
declaration where I alleged in the outset that for a long¬ 
time before the happening of this thing on the 3rd of Octo¬ 
ber that the fixture was out of repair. I produced a witness 
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hero and endeavored to prove that, and Mr. Marshall ob¬ 
jected to that.” ! 

Mr. Marshall: “Just a minute. I object to thatl 

The Court: “The only point is, is this thing the proxi¬ 
mate cause of this accident ?” 

Mr. Sherier: “Exactly so, and the Court has instructed 
the jury that this is not the cause of the accident.T 

Mr. Marshall: “No, I want to note an objectioiji on the 
record." 

The ("ourt: “Yes." 

i 

Mr. Marshall: “I want to put it on the record!. I say 

that there was absolutely no witness produced helre as to 

any complaint made to anybody, not a single—not! a word 

offered of any such proof. Xot an offer to prove it I by any- 

bodv. I sav that when counsel makes a statement before 
• # * # | 
this jury such as he just has made, that he offered to prove 

certain things, but that he was prevented from proving 

them, when there is not one thing in the record to pijove this 

statement, it is an erroneous statement, and I can conceive 

of no reason why it is made other than to prejudice this 

jury." ^ . I 

The Court: “Yes sir, it is out of the case. The Court did 
not let him.” 

44 Mr. Marshall: “Your Honor did not halve anv- 

•* 

thing to do with that because there was ho such 
offer made." j 

The Court: “The Court would not let him.” ! 

Mr. Sherier: “I would like to ask why it was the jury 
was dismissed for discussion when certain questions which 
I had-” | 

Mr. Marshall (interposing): “Now, if your; Honor 
please, I move a juror be withdrawn and a mistral had.” 

Mr. Sherier: “Your Honor held it was not proper to 
prove that.” 

The Court: “It has nothing to do with the jurors.” 

Mr. Marshall: “It puts me in the position before this 
jury of having objected to excluded testimony in tjiis case 
which was never offered in this case, and I will not! remain 
on the record in any such aspect.” 

Mr. Sherier: “Now I am being put in the position that 
I am coming here setting out to prove something I! am not 
able to prove. He says, ‘We come here for the {Durpose 
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of defending a certain cause, and lo and behold when thev 

get here they do not prove that at all.’ ” 

The Court: ‘‘You can reply to that.” 

Mr. Sherier: “We sought to ]>rove that very thing." 

Mr. Marshall: “I sav to vour Honor I never made anv 

• » • 

objection in the presence of the jury or out of the presence 
of the jury to the offer of Mr. Sherier to prove anything 
about notice to anybody. I say that and I appeal to the 
record, and. furthermore, because of the remarks of coun¬ 
sel in the presence of this jury. I ask that a juror be with¬ 
drawn and a mistrial declared.” 

The Court: “I overrule the motion." 

Mr. Marshall: “An exception.” 

The Court: “The jury will understand that as to mat¬ 
ters of law, what went on, that are here settled, you will 
take the Court's instructions on that. There has been no 
evidence on that 

45 Mr. Marshall: “He has not offered it.” 

The Court: “Because the Court held under the 


theory of the declaration it had nothing to do with the case." 

Mr. Marshall: “Your Honor, I submit it was not because 
your ruled about it, because there was no evidence pro¬ 
duced here.” 

The Court: “None was offered on that point.” 


Thereupon counsel for plaintiff continued his closing 
gument when the following occurred: 


ar- 


Mr. Sherier: “That is my deduction. I think it is per¬ 
fectly proper. Xow, Mr. Marshall has enlarged on the fact 
that these doctors were here and were not permitted to 
testify because they had not treated Mrs. Stalcup, but 
had simply examined her and that it was improper for 
them to testifv as to her having suffered from insomnia 
and nervous disorder, and vet vou recall the testimonv of 
Hr. Gwvnn, that no matter whether, and when I sav he 

testified to it, I will comment on it-” 

Mr. Marshall (interposing): “Just a minute. Your 
Honor has ruled on this and it can not go to the jury, and 
counsel is trying to argue things that your Honor has al¬ 
ready decided are not going to the jury." 

Mr. Sherier: “No, I am not.” 

Mr. Marshall: “You have no right to comment on it.*’ 
Mr. Sherier: “I will make proper comment.” 
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Mr. Marshall: “Xo, no comment is proper.” 

Mr. Sherier: “In order for a doctor to testily in detail 
to discovery of nervous disorders in the patient, jthe pa¬ 
tient had to cooperate and make a statement- ”j 

The Court: “We will just eliminate nervous disorders 
as not proved in the case, so I do not think !that is 
right.’ ’ I 

46 Mr. Sherier: “My only thought was, the ojily way 
a doctor can testify is from the history of the case.” 

Mr. Marshall: “I again move to withdraw a jujror, be¬ 
cause of his persistent argument and comment belfore the 
jury, because of persistent repeating of statement^ not in 
evidence and excluded by the Court.” 

The Court: “When there is no proof in this cade about 
neurasthenia and nervous injury, why talk about it if You 
want to talk about things the jury can take into considera¬ 
tion.” | 

Mr. Marshall: “I renew mv motion.” 

• i 

The Court: “I overrule the motion.” 

Mr. Marshall: “I ask an exception.” 

Whereupon the Court charged the jury as follows: 

“Ladies and gentlemen of the jury, in just a few words 
I will explain to you about the law of the case which will 
govern in reaching your verdict. This, as you understand, 
is an action for negligence, and the negligence for which 
claim is made here is negligence of the janitor of tlte build¬ 
ing in which this accident occurred. 

i 

Xow, the theorv on which the trustees or owners of the 

* | 
building are held is not because of anv particular jmiscon- 
'- . , • 1 . | 
duct of theirs, but for the misconduct of their agient, be- 

' i 

cause the law holds that in manv relations, in manlv trans- 

7 t 

actions, the owner or principal is not guilty, but is!respon¬ 
sible for negligent acts of the agent if the negligence of 
the agent occurs in the performance of the duties of the 
agent which have been assigned to him to be performed 
on behalf of the principal. That is where he is acting for 
the principal. So, it is on the theory of the law that the 
principal becomes liable. So, you see, at once it js not a 
question of punishing anybody in a case of that kind, but 
it is a question on which the law holds that where |the loss 
or injury occurs as the result of the act of an ag(mt of a 
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principal, that it is fairer that the principal should 
47 bear the loss than the other person who happened to 
be injured and who was not employing this agent 
should bear the loss. It falls on the owner or the employer 
of the agent rather than on the person who suffers. 

Xow, the first question in the case, of course, is whether 
or not this agent or janitor was performing his duties as 
janitor or performing duties that he was employed to per¬ 
form by the principal at the time of the accident. Of 
course, under the lease that was offered in evidence, the 
janitor, representing tin* owners of the building, had a 
right to go into the premises for the purpose of protecting 
them from the elements and for other purposes as necessity 
might arise in connection with his work in the building. 

Xow, on this occasion the evidence showed that there was 
gas escaping in this kitchen, in this plaintiff's apartment. 
There has been no dispute about that. A call was sent out 
to the Gas Company and a call was sent and the janitor 
advised of the situation. The Gas Company sent a man to 
look after it and the janitor appeared in a few minutes to 
look after it. He went in the kitchen and, while there, ac¬ 


cording to the evidence, a match was struck and an explo¬ 
sion occurred in which this plaintiff was injured. The 
plaintiff says this was negligence on the part of the janitor. 
This being negligence on the part of the janitor it was neg¬ 
ligence for which the defendants should be held responsible 
in the case as owners of the building. They are trustee 
owners, and so fhev stand as owners before vou. You will 


determine, of course, whether the act of tile janitor was 
negligence under the circumstances of the case. You have 
heard the testimony that lie was told that gas had been 
escaping in there, that he should not strike a match. You 
are to determine, of course, whether tin* striking of a match 
under circumstances of that sort was negligence and by 
negligence we mean doing of something that a man of rea¬ 
sonable care and prudence would not do under the circum¬ 
stances in the case. 


There was one other phase of the case that was suggested 
in the argument of counsel, and that was that the 
48 plaintiff herself may have been guilty of negligence 
as appeals from her own testimony in needlessly ex¬ 
posing herself to danger. Well, if that were true, it would, 
of course, be a defense in the case. Where a defendant is 
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I 

negligent, and the plaintiff by negligence also helps to bring 
about the injury, the plaintiff can not recover, because he 
is said to be eontributorily negligent, or there is negligence 
on his own part that contributes to the injury, (hi that 
phase of the question, 1 should say on the first of the case, 
the negligence of the defendants, the plaintiff must satisfy 
you by the burden of proof that the defendants were negli¬ 
gent. On this phase of the case you must be satisfied by 
the preponderance of the evidence that the plaintiff was 
guilty of contributory negligence before you could lijold she 
was guiltv of contributor*' negligence. 

Xow, the evidence on that point is that when she iaw, or 
apprehended that a match was being struck, or liajd been 
struck in the kitchen that thev went to the door i of the 
kitchen. Xow, you are to determine whether or npt that, 
under all of the circumstances in the case, was negligence, 
whether a person of ordinary care and prudence under the 
circumstances would have acted in this manner, ill* vou 

i •' 

think that a person of ordinary care and prudencej under 
the circumstances would not have done that, and that the 
doing of that helped to bring about the accident, or that she 
would not have been injured if she had not needlessly and 
negligently exposed herself, you would be justified inj refus¬ 
ing to return a verdict in her favor. 

* i 

You are to look at all of the circumstances in the cijse, the 
condition that existed there, the gas in the room and danger 
that might be apprehended from the accident if it did occur, 
the reason that they had for going to see about preventing 
the happening of an accident, and urging the janitoi to do 
something else, whether the plaintiff acted under all! of the 
circumstances as a reasonable person might have! acted 
under the circumstances. 

So, if you find that the plaintiff—if you find the janitor 
here was negligent and are not satisfied tlijat the 
49 plaintiff was guilty of contributory negligence you 
will return a verdict, of course, for the plaintjiff. If 
you do, you will then turn your consideration to th<f ques¬ 
tion of what damages should be awarded in the case.j 

As I mentioned before, it is not a question of punish¬ 
ment: it is merely a question of compensation. You will 
award such damages as would compensate this plaintiff for 
the injuries she sustained. You will take into consideration 


i 

I 
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in that respect the nature of the injury she sustained, the 
pain and suffering: that she endured from the burns that she 
had, the effect it had on her, some evidence too for the time 
being her hands were somewhat temporarily affected, im¬ 
paired: the use of them somewhat impaired. You will also 
take into consideration the scars that may have been left 
upon the person'of the plaintiff, and any humiliation or 
mental suffering that mav have resulted from the effects of 

v t 

those scars upon her. There was something in the declara¬ 
tion, as you will note, about injuries resulting from damage 
to the nervous system, but no evidence. As it was pre¬ 
sented in the case, the Court has held that there would be 
no justification for considering that, because it is not estab¬ 
lished bv anv evidence in the case, or anv sufficient evidence 
• • ' * 

in the case to justifv vour taking that into consideration. 

Xow. with these suggestions, I will leave the case to you 
ladies and gentlemen to consider your verdict." 

Thereupon counsel for defendants excepted to so much of 
the charge of the Court as instructed the, jury that it must 
be satisfied by a preponderance of the evidence that the 
plaintiff was guilty of contributory negligence before it 
could hold plaintiff guilty of contributory negligence. Said 
exception was because there is no burden of proof as to 
contributory negligence* upon defendants when the only 
evidence submitted is that given by plaintiff, which excep¬ 
tion was allowed and preserved to defendants. The Court 
then stated: “The weight of the testimony: some of it 
might indicate she was guilty, and some might indicate she 
was not." Defendants further excepted to so much of said 
charge as instructed the jury that it must take into consid¬ 
eration anv humiliation or mental suffering of the 
50 plaintiff* which may have resulted from the effect of 
scars upon her, upon the ground that humiliation 
and mental suffering was not a proper element of damages 
in this case and was speculative, which exception was 
allowed and preserved to defendants. 

Counsel for defendants having requested the Court to 
state “Something about the scope of employment of the 
janitor, as to whether or not they must consider whether 
the janitor’s going into this kitchen was going in in the 
scope of his employment.” the Court said: “I think I will 
leave that to the jury, for the jury to determine whether or 
not the janitor was in there in the scope of his employ- 
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ment." Tlio Court further stated before the jury that this 
condition of the gas fixture in plaintiff's apartment, prior 
to the explosion, and any negligence of the !in per¬ 

mitting the gas fixture to remain in a defective condition 
for a long time had nothing to do with the case, because it 
was not the proximate cause of the accident and injury; 
that the situation being dealt with was the gas in the kitchen. 

The foregoing exceptions were each and all reserved by 
and allowed to defendants before the jury retired to con¬ 
sider of their verdict, and because the matters and; things 
in this bill of exceptions contained are not matters of record, 
and in order that the same may be made a part;of the 
record, the defendants pray the Court to sign and s^al this 
their bill of exceptions, and to order the same made part of 
the record, which is accordingly done this 5th dav of March, 
1934, now for then. 

Bv the Court: 

‘[seal.] JOSEPH \V. COX] 

Justice. 

Approved: 

JAMES SHERIEK, j 

Atty. for Plaintiff. 

W. CAMERON BURTON, | 

Atty. for Defend ant. 
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and Marion W. Page Ross, Appellants\ 
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Myrta V. Stalcup, Appellee. 


BRIEF ON BEHALF OF APPELLANTS 

i 


i 

I 

STATEMENT OF THE CASE 

Appellee became tenant of Apartment 9, “The 
Akron”, 1829 G Street, Northwest, under a lease be¬ 
tween appellee and H. L. Rust Company, a corpora¬ 
tion. Appellants held title to this real estate as Trust- 
tees under the will of Humphrey R. Wagar, and had 
turned the management and renting of the property 
over to the Rust Company (R. 12-13). Early in the 
morning of October 3, 1926, appellee awoke and 
smelled gas. She went to the kitchen and found that 
gas was escaping from the ceiling fixture. She; called 

I 
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her daughter and instructed the daughter to call the 
Gas Company, and appellee went down four flights to 
call the janitor of the building, and then returned to 
her apartment. Later the janitor came, and she told 
him not to strike a match, and to open the back door; 
that the Gas Company had been called. The janitor 
made no response, but went through the dining room 
and hall to the kitchen, lit a match, and went to the 
stove. Appellee followed the janitor to the dining 
room, not expecting to go in the kitchen. The janitor 
was in the kitchen a short time and had not opened the 
door, and she again told him to open the door, that the 
leak was not in the stove, but in the fixture, whereupon 
the janitor raised his hand and the explosion occurred. 
At the time of the explosion appellee was standing in 
the door leading from the hall to the kitchen, and was 
burned by the exploding gas (R. 15-16). 

In her declaration (R. 2 and 3), appellee alleged that 
defendants “failed and neglected to keep the plaintiffs 
said apartment in proper repair and condition, as they 
were bound to do under the terms of said written con¬ 
tract with the defendants’ said agent, in that they 
failed and neglected to repair a certain gas fixture in 
the kitchen of plaintiff’s said apartment, which had 
become loosened from its fastening upon the ceiling of 
said kitchen, although the plaintiff, a long time prior 
to said date, had requested the defendants, their agents 
and servants to repair the same; and by reason of the 
defendants’ said failure and neglect, said gas fixture, 
so out of repair on said date, became detached to a 
greater extent from its said fastening, so that volatile, 
illuminating gas was emitted therefrom, and a great 
volume thereof escaped from said leaking fixture, fill- 
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ing a large portion of said kitchen, and was confined 
therein”. The declaration then charges that the jani¬ 
tor negligently struck a match which ignited the gas 
and caused the explosion. I 

No evidence whatever was offered on behalf of ap¬ 
pellee as to any lack of repair in the gas fixture prior 
to October 3, 1926, the date of the explosion, por was 
any evidence offered on her behalf of any request to 
repair such fixture, or any notice or knowledge by any¬ 
one, including appellee, that it was out of repair. 

The defenses presented by the pleas were: (lj) That 
the H. L. Rust Company was an independent contrac¬ 
tor in the management and operation of the apartment 
house, and in the leasing of the apartment to ajppellee 
by an instrument under seal, to which appellants were 
not parties. (2) That the lease in question imposed 
no obligation upon either the Rust Company or appel¬ 
lants to make repairs in the apartment, and that no 
request had ever been made by appellee for repairs to 
the gas fixture, as alleged in the declaration. | They 
also denied that it was any part of the duty |of the 
janitor to repair the gas fixture, or that he undertook 
to repair the same. (3) That the duty to repair the 
gas fixture was upon appellee. ! 

Upon the completion of appellee's testimony, jappel¬ 
lants moved for a directed verdict, which motion was 
overruled, and appellants elected to stand thereoh with¬ 
out offering any evidence. Whereupon the Court sub¬ 
mitted the case to the jury which returned a yerdict 
for appellee in the sum of $1,800.00, and from the judg¬ 
ment entered upon such verdict this appeal hag been 
prosecuted. 

A number of exceptions were reserved and allowed 
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to appellants, relating to the rulings of the Trial Jus¬ 
tice upon matters of evidence, the overruling of the 
motion for a directed verdict, the granting of certain 
instructions on behalf of plaintiff, the overruling of 
motions to withdraw a juror and declare a mistrial 
because of misconduct of counsel for plaintiff, and to 
the general charge of the Court, and these exceptions 
will be discussed under the appropriate assignments 
of error. 


ASSIGNMENTS OF ERROR 

1. Overruling objection to admission in evidence of 
lease under seal between plaintiff and H. L. Rust 
Company. 

2. Overruling objection to admission in evidence of 
will of Humphrey R. Wagar. 

3. Overruling motion to strike testimony of plaintiff 
concerning blue flames and nervousness. 

4. Permitting plaintiff to testify over objection and 
exception as to blue flames, nervousness and sleep¬ 
lessness. 

5. Overruling motion to strike testimony of plaintiff 
as to sums expended for hospital treatments. 

6. Permitting plaintiff to testify over objection and 
exception as to cost of hospital treatments. 

7. Overruling objection to question propounded to 
witness, Hazel Robertson, as to difference in plaintiff’s 
condition after the accident. 

8. Overruling motion to strike testimony of witness, 
Hazel Robertson, as to fainting spell and hysterical 
condition of plaintiff upon coming in contact with fire. 

9. Permitting witness, Hazel Robertson, to testify 
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over objection and exception as to sleeplessness of 
plaintiff. ! 

10. Overuling motion to strike testimony of Witness, 
Hazel Robertson, as to conversation with plaintjiff con¬ 
cerning sleeplessness and nervousness. 

11. Overruling objection to question propounded to 
witness, Reynolds Robertson, as to exclamation or 
statement made by plaintiff or witness’ wife to witness. 

12. Overruling objection to question propounded 
witness, Reynolds Robertson, as to plaintiff’s Nervous 
disorder after accident. 

13. Overruling objection to question propounded to 
witness, Doctor Gwynn, as to his opinion concerning 
whether or not sleeplessness and nervousness insulted 
from plaintiff’s injury. 

14. Overruling objection to question propounded 

witness, Doctor Gwynn, as to what length of tim^ sleep¬ 
lessness and nervousness would continue afterj injury 
to plaintiff. i 

15. Overruling objection to answer of vjutness, 

Doctor Gwynn, as to nervous insomnia and sleepless¬ 
ness from which he found plaintiff to be suffering on 
June 5,1932. j 

16. Overruling objection to answer in deposition of 

witness, Doctor McNeill, as to treatment first admin¬ 
istered plaintiff. ! 

17. Overruling objection to answer in deposition of 
witness, Doctor McNeill, as to treatment of plaintiff 
after she left hospital. 

18. Overruling objection to question and answer in 
deposition of witness, Doctor McNeill, as to whether or 
not plaintiff’s burns would likely result in insomrjia and 
neurasthenia. 
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19. Overruling objection to question and answer in 
deposition of witness, Doctor McNeil, as to whether or 
not insomnia, melancholia and neurasthenia resulted 
directly from plaintiff’s injuries. 

20. Overruling objection to question propounded to 
witness, Doctor White, as to whether or not plaintiff 
suffered injury to her nerves in the areas where she 
was burned. 

21. Overruling objection to question propounded to 
witness, Doctor White, as to whether or not insomnia 
and nervousness of plaintiff resulted from her injury. 

22. Overruling motion to exclude from the jury 
lease between plaintiff and H. L. Rust Company and 
the will of Humphrey R. Wagar. 

23. Overruling motion to direct a verdict for the 
defendants. 

24. Granting plaintiff’s Instruction No. 2. 

25. Granting plaintiff’s Instruction No. 3. 

26. Overruling motion to withdraw a juror and de¬ 
clare a mistrial during argument by counsel for plain¬ 
tiff as to his failure to prove a complaint that gas fix¬ 
ture was out of repair. 

27. Overruling motion to withdraw a juror and 
declare a mistrial during argument by counsel for 
plaintiff as to testimony of physicians concerning in¬ 
somnia and nervous disorder. 

28. Instructing the jury that it must be satisfied by 
a preponderance of the evidence that plaintiff was 
guilty of contributory negligence before it could hold 
plaintiff guilty of contributory negligence. 

29. Instructing the jury that it must take into con¬ 
sideration any humiliation or mental suffering of the 
plaintiff which might have resulted from the effect of 
the scars upon her. 
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ARGUMENT 

i 

Assignments of Error Numbers 1 and 22 

i 

i 

Overruling objection to admission in evidence of 
lease under seal between plaintiff (appellee), and H. L. 
Rust Company. Overruling motion to exclude from 
the jury lease between plaintiff (appellee) and H. L. 
Rust Company and the will of Humphrey R. Wagar. 
These two assignments of error can be considered 
together. The bill of exceptions shows that tljie lease 
was offered in evidence for the purpose of showing that 
it contained a provision to the effect that all repairs 
rendered necessary by the negligence of appellee should 
be paid for by her, and also because it contained a 
further provision that the lessor or his representative 
might enter the apartment to protect it against the 
elements or accidents, or to show it to prospective ten¬ 
ants. The offer was objected to as immaterial and 
irrelevant, because the lease was a sealed instrument, 
to which defendants were not parties, and becaiuse the 
provision respecting repairs imposed no obligation 
upon the landlord to make any repairs. At the time 
of the offer and objection, the Court reserved ruling, 
but at the conclusion of plaintiffs case overruled the 
objection and allowed an exception (R. 12). U^on the 
conclusion of the evidence, appellants moved the Court 
to exclude this lease upon the grounds previously 
urged, which motion was denied and an exception 
allowed, and counsel for appellee read the lease to the 
jury, including the aforesaid provision thereof (R. 31). 
The effect of this ruling by the Court was, first, to 
permit the jury to understand that the provisioii in the 
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lease that all repairs rendered necessary by appellee’s 
negligence should be paid for by her, imposed an obli¬ 
gation to make all repairs not caused by her negligence 
upon the landlord, and further, to make this provision 
binding upon appellants, although they were not the 
landlords under the lease between appellee and the 
Rust Company. 

It is the settled law of this jurisdiction that a land¬ 
lord is under no obligation to make repairs to leased 
premises unless he agrees to do so in the lease. 

Howell vs . Schneider , 24 App. D. C. 532, 

Keroes vs . Richards , 28 App. D. C. 310, 

Enquest vs . Hidden , 41 W. L. R. 816. 

The provision in the lease merely required appellee 
to pay for any repairs made necessary by her own 
negligence. In other words, if the demised premises 
became out of repair, without this provision in the 
lease, neither landlord nor tenant would have been 
under any obligation to repair. The tenant could have 
continued in possession and have permitted the prop¬ 
erty to remain unrepaired without obligation on her 
part, and certainly the landlord would not have been 
obligated to repair, because there was no agreement 
requiring repairs to be made by the landlord. If repairs 
had been rendered necessary by the negligence of the 
tenant, the landlord could not have compelled the 
tenant to pay for such repairs in the absence of this 
provision in the lease, but by reason of the provision, 
the tenant became obligated to pay for all repairs 
rendered necessary by her negligence. This is the only 
effect of the provision, and to attempt to interpret it 
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as imposing upon the landlord an obligation t[) make 
all repairs other than those rendered necessary by the 
tenant’s negligence is to pervert its evident meaning, 
and to impose upon the landlord an obligation never 
assumed and in contravention of the settled laV upon 
this subject. 

It is obvious that this portion of the lease w£s read 
to the jury for the purpose of having them understand 
that the landlord was obligated to repair tjhe gas 
fixture. There could have been no other purpose, for 
plaintiff below did not contend that the gas fixture had 
become out of repair through her negligence, bijit quite 
the contrary, and unless this provision was offered and 
admitted upon the theory that it made the landlord 
responsible for the repair of the defective fixture, its 
admission could have had no purpose whatsoever. It 
can not be reasonably argued that the jury, aijter the 
overruling by the Court of an objection upon the 
ground that this provision imposed no obligation upon 
the landlord to make any repairs, could have regarded 
the provision in any other light than as imposing such 
obligation upon the landlord, and we submit that the 
language in question is not susceptible of a construc¬ 
tion obligating the landlord to make repairs. | 

If testimony is submitted to a jury upon the theory 
that it is competent proof of a fact in issue, j when, 
under the rules of evidence, it is not competent proof 
of such fact, reversible error has been committed, as 
held by the Supreme Court of the United States in the 
recent case of Shepard vs. U. S., reported in 61 W. L. 
R. (December 15, 1933) 886. In that case, thb Trial 
Court permitted the jury to hear testimony a^ to an 
alleged dying declaration. The Supreme Court held 
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that this was error, because it did not appear that the 
declaration in question had been made with a “settled, 
hopeless expectation” that death was near at hand, or 
that the words had been “spoken in the hush of its 
impending presence”. It was urged upon the Court 
that if the declaration in question was incompetent as a 
dying declaration, nevertheless it was competent as 
showing the state of mind of the declarant, and there¬ 
fore as reflecting upon the issue of suicide, but the 
Supreme Court said that as the declaration had been 
received and submitted to the jury upon a different 
theory, and as evidence of murder, the question of 
whether or not it might have been received and sub¬ 
mitted upon some other theory or issue was not mater¬ 
ial, as prejudicial error had been committed in per¬ 
mitting the jury to consider the declaration upon an 
issue upon which it was incompetent. 

And as appellants were not parties to this sealed 
instrument, they can not be sued thereon, nor can they 
be held liable for the covenants therein, and the effect 
of the ruling was to make them parties to the instru¬ 
ment and liable under its provisions. 

Willard vs . Wood, 135 U. S. 309, 

Nichols vs. Bealmear , 36 App. D. C. 352, 

Stanton vs. Granger, 125 App. N. Y. 174, 

Hekimian vs. Woodward, 46 App. D. C. 27. 

Assignments of Error Numbers 2 and 22 

Overruling objection to admission in evidence of 
will of Humphrey R. Wagar. This assignment may 
also be considered in connection with Assignment Num- 
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ber 22, as the Trial Court also reserved ruling upon 
the objection made when the will was originally offered, 
but admitted the same at the conclusion of plaintiff’s 
evidence (R. 13-31). The will was offered upon the 
theory that the provision therein requiring appellants 
as Trustees to keep the real estate “in good repair” 
(R. 31) imposed an obligation upon appellants |to make 
repairs in the apartment leased to appellee, and was 
duly objected to upon the ground that plaintiff below 
could take no benefit because of such provision (R. 13). 

We think it is plain that in the administration of 
the trust it was entirely proper to require repairs to 
be made by tenants, and that no fault could h^ve been 
found with the Trustees, but, on the contrary, their 
administration of the trust in this respect wa^ praise¬ 
worthy, if they followed the usual practice in this Dis¬ 
trict in not agreeing to repair demised premises, and 
in the case at bar, the lease itself imposed upon the 
lessee the obligation to make repairs made necessary 
by her negligence, notwithstanding which th^ Court 
below allowed the jury to consider this provision of the 
will as imposing upon the landlord the obligation of 
making all repairs, thereby incorporating intoj a lease 
the provisions of another instrument contradictory to 
those contained in the lease, and imposing a liability 
upon persons not a party to the sealed instrument. 
Surely, under those conditions, the jury could have had 
no other thought but that the Court had ruled tjhat the 
landlord was obligated to make repairs in the premises, 
and that defendants below, who were not appellee’s 
landlords, must nevertheless repair her apartment. 
And emphasis is given to the situation when aii exam¬ 
ination of the record discloses that not one syllable of 
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testimony was offered to show that anyone knew of 
any occasion to repair the gas fixture, or that, in fact, 
it needed any repair, prior to the time of the explosion. 

Assignments of Error Numbers 3, 4, 7, 8, 9, 10, 12, 13, 

14, 15, 18, 20 and 21 

These assignments of error all relate to exceptions 
reserved to the action of the Trial Court in allowing 
a great deal of testimony to be introduced on behalf 
of appellee as to alleged nervous acts and manifesta¬ 
tions of nervousness after the accident, without suffi¬ 
cient foundation for such testimony in the way of evi¬ 
dence tending to prove that the alleged nervousness 
was not merely the result of shock or fright, for which 
damages could not properly be awarded, but could be 
traced to the physical injuries suffered by plaintiff. 
These objections were based upon the decision of this 
Court in the case of Perry vs. Capital Traction Com¬ 
pany , 59 App. D. C., 42, and while the Trial Judge, 
upon the conclusion of the evidence, instructed the jury 
that injury to the nervous system had not been estab¬ 
lished sufficiently for the jury to take such nervous 
injury into consideration (R. 40), it is apparent from 
the bill of exceptions that a very large part of the 
testimony was directed to an effort to establish such 
nervous injury, and we believe that the effect created 
upon the jury by the constant repetition of evidence 
which the Court permitted to come in upon the assur¬ 
ance of counsel for appellee that he would establish by 
medical experts that such testimony was competent, 
coupled with his failure to make good this assurance, 
operated to the prejudice of the defendants. We sub- 
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mit that when jurors are allowed to hear a great mass 
of such evidence, without the proper foundation for its 
reception, but merely upon the assurance of j counsel 
that such foundation will be developed by subsequent 
testimony, with a failure to make this statement good, 
jurymen are not able, no matter how conscientious, to 
eradicate from their minds the impression crdated by 
the testimony they have heard, and that such testimony 
is bound to be reflected in the verdict. Appellee’s 
daughter was allowed to testify that her mother be¬ 
came frightened on an occasion subsequent to the acci¬ 
dent because some grease became ignited in a boiler, 
and the Court permitted this statement to reinain in 
evidence upon the assurance of counsel for plaintiff 
that it would be connected up by medical testimony (R. 
21-22); this was never done. The daughter \yas also 
allowed to testify that the mother had told the; daugh¬ 
ter the mother was nervous and could not sleep, and 
this statement was permitted to remain in the; record, 
and exception allowed. These are merely illustrations 
of what we contend was harmful error, and ofi rulings 
which necessarily resulted in the jury hearing a mass of 
testimony which, at the last minute and in his final 
charge, the Court attempted to dispose of by telling the 
jury that there was not sufficient evidence in the case 
to justify them in considering “damage to the hervous 
system”. A long experience with juries le^ds the 
writer of this brief to the conviction that such h state¬ 
ment by the Court could not and did not overcome the 
injury which defendants below had suffered through 

the admission of evidence which the Court held to be 

| 

incompetent, after affording to counsel for plaintiff 
every opportunity to make good his promise t<J> prove 
its relevance. 
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With all of the merits claimed for trial by jury, the 
law definitely recognizes the danger of permitting 
jurors to hear testimony which is prejudicial in char¬ 
acter but incompetent under the rules of evidence, and 
this is for no other reason than a recognition of the 
inability of untrained minds to disregard this preju¬ 
dicial testimony in arriving at a verdict. With all 
proper respect and deference to Trial Courts, they 
should not have the seal of approval set upon the all 
too common practice of permitting testimony to be 
heard by juries in advance of evidence rendering such 
testimony competent, and then seek to rectify the in¬ 
jury done by telling the jury to do what is usually 
impossible, namely, to dismiss that testimony from 
their minds. 

Assignment of Error Number 11 

Overruling objection to question propounded to Rey¬ 
nolds Robinson as to exclamation or statement made 
by plaintiff or witness’ wife to witness. 

Reynolds Robinson is the husband of appellee’s 
daughter. They were not married at the time of the 
explosion, but he was a visitor in appellee’s apartment, 
and spent the night on a couch in the dining room 
(R. 22-23). He was aroused by his present wife who 
appeared hysterical. He was asked to state what, if 
any, exclamation or statement his wife or appellee 
made to him when she aroused him, which question 
was objected to as calling for hearsay, but the objection 
was overruled and exception allowed, and witness 
answered that his wife kept saying “He lit a match; 
I told him not to”. 
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This statement could only have been admitted upon 
the theory that it was part of the res gestae, arid pre¬ 
sents the question as to whether this exceptiori to the 
hearsay rule is operative when the declarant personally 
testifies in the case. His wife was a witness, arid testi¬ 
fied that she told the janitor not to light a match (R. 
20 ). | 

The explosion had occurred before Mrs. Rpbinson 
attempted to arouse her husband, and at the time of 
her statement she was attempting to awaken him and 
tell him what had occurred, so that the statement was 
a narrative of a past event. Her mother testified that 
the explosion was caused by a match lighted! by the 
janitor, and she had testified to the same thing, and 
her declaration to her husband was merely corrobora¬ 
tive of her own testimony, and it could not prop¬ 
erly have been received merely to corroborate her 
testimony. Springer vs. Labow, 108 N. J. Law, 68; 
Gurley vs. MacLennan, 17 App. D. C., 170; Sechrist vs. 
Atkinson, 31 App. D. C., 1; Gunning vs. Cooley, 58 
App. D. C., 304. * * * We submit that being a narrative 
of a past event, it was not within the res gestab excep¬ 
tion, and even if it should be held to be within that 
exception, there was no occasion for resort to hearsay 
when the witness was present in Court and testified to 
the same facts. Many cases illustrate the reception of 
hearsay evidence under the res gestae rule where the 
declarations are those of the defendant, or of h^s agent 
or servant, but in the case at bar the hearsay! is that 
of plaintiff’s daughter who testified on behalf of 
plaintiff. 

The Court’s attention is invited to the case of Kehan 
vs. Washington Railway and Electric Company, 28 


i 
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App. D. C. 108. The suit was one for personal injuries 
against the Street Railway Company. There was a 
conflict of evidence as to whether or not the car had 
stopped. Plaintiff's brother, a passenger on the car, 
made a statement a few moments after the accident 
as to the fact that the car had stopped. The Lower 
Court held that such statement was admissible as part 
of the res gestae. This Court held that it was not, and 
that the admission of such statement was reversible 
error. The Court said, page 118: 

“We do not concur in the opinion that the dec¬ 
larations of the plaintiff's brother, made immedi¬ 
ately after the accident, were admissible as part 
of the res gestae. He was no more a party to the 
actual occurrence than were other passengers on 
the same car, and the fact that he happened to be 
the brother of the plaintiff does not differentiate 
him from other passengers. His declaration was 
not an involuntary exclamation made during the 
occurrence. It was an expression of opinion relat¬ 
ing to a past occurrence, and not, therefore, what 
is called part of the res gestae , although made 
within a few moments thereafter. In this case the 
plaintiffs brother would have been a competent 
witness to the facts observed by him. The fact that 
he died before the trial furnishes no reason for 
admitting his declaration ." (Italics ours.) 

The case of Metropolitan Railroad Company vs. Col¬ 
lins , 1 App. D. C., 383, was an action against the street 
railway company to recover damages for personal 
injuries alleged to have been caused by the sudden 
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starting of defendant’s car, causing the plaintiff to be 
thrown to the ground. A transfer agent of | the de¬ 
fendant made a statement from two to five minutes 
after the accident occurred that the conductor of the 
car on which the plaintiff was a passenger “would get 
into trouble”, and that “he started without my iauthor- 
ity”. The lower Court admitted these statements as 
part of the res gestae, but the Court of Appeals held 
that their admission constituted reversible error, say¬ 
ing, page 389: i 

] 

i 

j 

“We think that the learned Justice who tried 

I 

this case below erred in the application! of the 
rule to the facts in evidence when he admitted the 
declarations of the Transfer Agent as part of the 
res gestae. If the declarations offered h$d been 
made by the conductor of the car, whos^ negli¬ 
gence, according to the plaintiff, caused the injury, 
the error would not be so clear; but the Transfer 
Agent was not an actor in the occurrence, ^nd had 
nothing to do with it. If it be conceded that he 
saw the accident and knew its cause—whicta is the 
natural inference from his statement, if tifuly re¬ 
ported— yet it is clear that what he said , though 
near in point of time , was narrative only of a past 
transaction. It was not a spontaneous outburst 
incident to the occurrence, or illustrative I of any 
part of it. 

“The witness was not in the employ of ithe de¬ 
fendant at the time of the trial. He was in attend- 

i 

ance as a witness , and was competent to testify to 
the cause of the accident , if in fact he did mtness 
it , and knew anything of the cause of plaintiff's 

i 

i 
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injury . He could not be made a witness in this 
indirect manner.” (Italics ours.) 

Wigmore on Evidence , in dealing with spontaneous 
exclamations, Second Edition, Vol. 3, Page 761, Sec. 
1757, says: 

“To admit hearsay testimony simply because it 
was uttered at the time something else was going 
on is to introduce an arbitrary and unreasoned 
test, and to remove all limits of principle.” 

In the case of Vicksburg and Meridian Railroad vs. 

O’Brien , 119 U. S. 99, the Court held that a written 
statement of physician as to the nature and extent of 

injuries is not admissible against the Company, even 
when attached to a deposition of the physician in which 
he swears that it was written by him, and that in his 
opinion it correctly states the condition of the patient 
at the time referred to. The Court said, page 103: 

“The practice of admitting in evidence the 
unsworn statements of witnesses, prepared in 
advance of trial, at the request of one party, and 
without the knowledge of the other party, should 
not be encouraged by further departures from the 
established rules of evidence.” 

Assignments of Error Numbers 16,17 and 19 

These assignments relate to the testimony of Doctor 
McNeill as contained in a deposition. The testimony 
of this witness concerning the treatment of plaintiff 
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was as to what was “probably done”, and was objected 
to as too speculative, and as apparently not ba$ed upon 
any recollection of the witness, but the objection was 
overruled and an exception allowed (R. 27-28). We 
believe that an examination of the questions and 
answers included in this exception will convince the 
Court that the Doctor was not testifying as to any 
recollection he had as to the treatment of this | patient, 
but as to what was probably done for her, in view of 
the nature of her injury, and that the objection should 
have been sustained. | 

But a much more serious error is presented in con¬ 
nection with the testimony of this physician, jin that, 
over objection and exception, he was permitted to tes¬ 
tify that the injuries suffered by plaintiff probably 
caused her to have melancholia (R. 29). An examina¬ 
tion of the declaration (R. 3) discloses that tio claim 
appears therein that plaintiff suffered from melan¬ 
cholia, nor did she, nor any witness on her behalf, tes¬ 
tify that she had melancholia, and the jury was per¬ 
mitted to consider the testimony of this physician that 
her injuries probably caused a disease which was not 
claimed in her declaration, nor by herself as a witness, 
nor by any other witness. j 

It may be argued that the action of the Court in 
instructing the jury that they were not to consider any 
of the evidence as to injury to her nervous; system 
cured the error in admitting this testimony asj to mel¬ 
ancholia, but such argument certainly can not prevail, 
for the reason that nervousness, including insomnia 
and neurasthenia, is entirely different from; melan¬ 
cholia. Insomnia and neurasthenia are diseases of the 
nerves; melancholia is a disease of the brain; and a 
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form of insanity. Melancholia is a mental disease 
characterized by depression of spirits and gloominess, 
amounting in aggravated cases to stupor, without ade¬ 
quate cause, the central idea being one of personal 
unworthiness. It is as far removed from nervous ex¬ 
citement as it is possible to imagine. 

Certainly there is nothing in the declaration to put 
defendants on notice that plaintiff at the trial would 
offer to prove that her injury had caused a form of 
insanity characterized by gloom, nor was there any 
testimony in the case that she had any such ailment, 
other than the testimony of Doctor McNeill, to which 
objection was interposed and exception reserved, that 
her injuries probably did cause melancholia. 

And it is to be observed that the question was 
objected to upon the ground that there was no claim 
in the declaration as to melancholia, nor any testimony 
in the case upon which the hypothetical question could 
rest, notwithstanding which the objection was over¬ 
ruled and exception allowed, and the jury permitted to 
consider the statement of this physician that she prob¬ 
ably had melancholia as the result of her burns. 

Any standard dictionary, without reference to a 
medical dictionary, will disclose the error in assuming 
that melancholia is a type of nervous disorder. For 
example, Webster's New Home, Office and School Dic¬ 
tionary (1934) defines melancholia as “a form of in¬ 
sanity characterized by great depression of spirits". 
This is certainly the opposite of the nervous excitement 
and disorder unsuccessfully attempted to be proved as 
a part of appellee's injuries. 

It is too well settled that evidence can not be intro¬ 
duced to establish such an injury when no claim is 
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made therefor in the declaration to require any con¬ 
siderable citation of authority, but the following cases 
sustain this contention: j 

The case of Louisville Railway Company vs.\ Gaugh , 
133 Ky. 467, was an action for personal injuries and 
the declaration describing the injuries received by 
plaintiff covered every part of her person, including 
her head. During her examination she was permitted, 
over the objection of counsel for defendant, ito state 
that her hearing was partially destroyed as a result 
of the injuries she sustained. The defendant contended 
that this evidence was incompetent because outside of, 
or at least not embraced by the injuries described in 
the complaint. The Court said, page 471: j 

I 

“A charge that a person has received jinjuries 
on or about the head will ordinarily only! convey 
notice to the adverse party that a recovery will 
be sought for injuries to the head as that part of 
the body is ordinarily understood in speaking of 
it. The sense of hearing, as well as the sense of 
sight, is located in the head; but if a persoi}. should 
say that his head was injured, it would scarcely 
convey information that his hearing wasj dimin¬ 
ished or his eyesight impaired. The purpose of a 
pleading is to give notice to the adverse party of 
the grounds upon which a recovery will bq sought 
against him, and in personal injury cases the plain¬ 
tiff should so describe his injuries as that the de¬ 
fendant, from an inspection of the pleadiiig, may 
have reasonable notice of the injuries for Vhich a 
recovery will be sought, and thus be prepared to 
meet the evidence tendered by the plaintiff! in sup¬ 
port of his pleadings. It is true that, if th4 plead- 



ing is indefinite or obscure, the defendant may 
move the Court to require the plaintiff to make 
the allegations more specific, but the duty of pre¬ 
paring the petition in such a manner that it will 
inform the defendant with reasonable certainty 
concerning the injuries received is upon the plain¬ 
tiff. The pleader is supposed to be informed with 
reference to the injury his client has sustained, or, 
at any rate, he can readily obtain this information; 
and so it would seem that justice to the adverse 
party requires that the petition in cases of personal 
injury should set out with reasonable certainty the 
particular injuries received. * * * In many 

cases remote or consequential injuries may follow 
from the direct blow or wound received and be 
directly traceable to it, and yet it could not be said 
that they were the natural or probable result of 
the injury. To illustrate, rheumatism might follow 
an injury to the leg, and as a consequence of the 
injury; but we should say that, if it was sought to 
recover damages on account of the rheumatism 
the pleader should specify it. And so loss of mem¬ 
ory might result from an injury to the head, but 
it could not vrell be said that this misfortune was 
a reasonable or natural consequence of the injury. 
In short, without attempting, except in this gen¬ 
eral way, to formulate any rule, we may say the 
plaintiff can introduce evidence concerning and 
recover damages not only for the specific injury 
complained of, but for such other injuries as might 
reasonably and naturally be presumed to result 
from it, without pointing out such injuries; but, 
unless the resultant injuries are such as would 
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reasonably and naturally be presumed to follow 
the injury specified, a recovery can not be had for 
them.” 

I 

In the case of Atchison, Topeka and Santa Fe Rail¬ 
road Co., vs. Willey, 57 Kan. 764, the plaintiff sued the 
defendant for injuries which he claimed to hhve sus¬ 
tained by reason of the defendant’s negligence. The 
petition charged, among other things, that the plain¬ 
tiff sustained “large, contused wounds and gakhes on 
his head,” but contained no statement of injurious con¬ 
sequences to his mental health because of anjr hurts 
received. The Lower Court permitted evidence of im¬ 
paired memory and weakened mental conditio^ under 
the foregoing allegation, but the Supreme Court of 
Kansas held that the admission of such evidence was 

i 

reversible error, saying, page 766: | 

“The Court below, over the objections of the 
plaintiff in error, received evidence of iijipaired 
memory and weakened mental condition resulting 
from the injuries received, and instructed the jury, 
against the defendant’s objection and 
that damages might be allowed for ‘the 
his memory and mental faculties, if it b^ found 
that he suffered such’. The reception of this evi¬ 
dence and the giving of this instruction constitute 
error. A party is entitled to recover for hll con¬ 
sequences which are the natural and probable re¬ 
sult of injuries negligently inflicted upon him by 
another—that is, for those consequences which the 
common experience of men justify us in believing 
will result from an injury, the extent and char¬ 
acter of which are known—without specially al- 


exception, 
injury to 
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leging them as grounds of recovery. Any result 
following an injury but beyond the usual and nat¬ 
ural consequences flowing therefrom, must be spe¬ 
cially alleged, so as to apprise the opposing party 
of an intention to claim damages therefor. We 
may well conclude that, in consequence of the 
severe injuries which plaintiff received, he would 
suffer much physical pain, would be lamed and 
disfigured in person; but it is not according to the 
common experience of men that such injuries re¬ 
sult in mental infirmities. If, however, they do, 
the injured person may well claim damages there¬ 
for; but, being beyond the range of natural and 
probable consequences, they must be specially al¬ 
leged.” 

“A claim for special damages beyond those that 
necessarily flow from the act complained of must be 
definitely asserted in the plaintiff’s pleading.” Otto 
Keuhne Preserving Company vs. Allen , 148 Fed. 666, 
at page 671. 

Friedlander vs. Rapley , 38 App. D. C. 208, pages 
213, 214: 

“It is a familiar rule in pleading that where any 
fact is necessary to be proved on trial, in order 
to sustain the plaintiff’s right of recovery, the 
declaration must contain a substantial averment 
of such fact, in order to let in proof of it.” 

In 17 C. J. 1007 , et seq ., the rule is stated as follows: 

“In actions for personal injuries, where the in¬ 
jury is alleged, a recovery may be had for the nat- 
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ural and probable consequences thereof, although 
such consequences are not set up in detail, while 
all the effects not the natural and necessary result 
of the injury complained of constitute | special 
damages and hence must be specially averred.” 
Citing cases. 

Assignment of Error Number 23 

Overruling defendants’ motion for a directed ver¬ 
dict. This motion, based upon the contention of a var¬ 
iance between the declaration and the proof; because 
of contributory negligence; because the evidence failed 
to establish liability, was overruled and exception al¬ 
lowed (R. 32). The declaration was based upon the 
alleged failure of defendants to keep plaintiffs apart¬ 
ment in proper repair and condition, “as they were 
bound to do under the terms of said written cjontract 
with the defendants’ said agent,” in failing pnd ne¬ 
glecting to repair the gas fixture in the kitchep, after 
notice and request. The declaration alleges that “by 
reason of the defendants’ said failure and neglect, said 
gas fixture so out of repair on said date became de¬ 
tached to a greater extent from its said fastening so 
that volatile illuminating gas was emitted therefrom. 
* * *” (R. 2-3). It thus appears that defendants (ap¬ 
pellants) were brought into Court to answer f^r their 
alleged neglect of a duty to repair the premises in 
question, and a failure to repair after noticej of the 
necessity therefor, and that because of this negject gas 
escaped and the explosion resulted. 

No attempt was made to prove any notice of lack of 
repair, or that there was any defect in the gas; fixture 
prior to the morning of the explosion, October $, 1926. 
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As to notice or knowledge, there is a complete and ab¬ 
solute failure of proof. 

We have discussed under the first assignment of 
error the non-liability of defendants below to make re¬ 
pairs, and the only testimony offered upon this point 
was that contained in the lease between appellee and 
the Rust Company, and the provision with reference 
to repair in the will of Humphrey R. Wagar. This 
evidence, as previously argued, imposed no obligation 
upon defendants below in favor of plaintiff below with 
reference to repairs. 

We respectfully submit that where a declaration is 
framed upon the theory, and only upon the theory, 
that defendants were under an obligation to repair, 
and that they failed to repair after notice of necessity 
therefor, recovery under such declaration can not be 
had upon some other theory, or upon the theory that 
defendants are liable whether or not they were re¬ 
quired to make repairs, or whether or not they had 
notice of any occasion therefor. 

We believe the correct rule of law to be that if plain¬ 
tiff asserts a claim upon a definite theory, and fails to 
establish that theory, he can not recover merely be¬ 
cause it appears that he might have had a cause of 
action upon a different theory if he had predicated his 
right to recover thereon. 

Defendants below in the case at bar expected, and 
had a right to expect, that at the trial table evidence 
would be offered to establish neglect on their part to 
make repairs after notice. They had a right to ex¬ 
pect this situation because the declaration alleged that 
by reason of their failure and neglect to make such re¬ 
pairs after such notice, gas escaped from the defective 
fixture, and the explosion resulted. 
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Nowhere in the record is there one syllable) of tes¬ 
timony as to any notice or attempted notice of any lack 
of repair, nor is there any testimony of any lack of 
repair prior to the date of the accident. j 

That the plaintiff is confined to the cause of action 
declared upon, see the following cases: 

In the case of Capital Traction Company vs. Snow¬ 
den, 48 App. D. C. 344, the action was one sounding 
in tort to recover damages for injuries Received 
through the negligent operation of one of defendant’s 
cars. Plaintiff, in his declaration, charged that the 
accident was due to the operation of the car at a reck¬ 
less speed and contained no other allegation of negli¬ 
gence. The Court said, page 347: j 

| 

i 

i 

“It is urged that the negligence charged is con¬ 
fined to the operation of the car at a recklesp speed, 
and, unless defendant is shown to have befen neg¬ 
ligent in this particular, there can be no recovery. 
We are of opinion that this contention is correct. 
Plaintiff alleged the specific act of negligence upon 
which he relied, and his case must be supported by 
evidence relating to that alone. * * * Counsel for 
defendant contended that contributory negligence 
as a matter of law was established, and that the 
Court erred in refusing to grant defendant’s 
prayer for a directed verdict. * * * On this evi¬ 
dence it may be that if defendant had interposed 
a motion for a directed verdict at the conclusion 


of plaintiff’s case on the ground that the evidence 
established contributory negligence as majtter of 


law, it could have been sustained; but, instead, de¬ 
fendant put in its case, and offered testimony 
which, we think, fully justified the Court in sub¬ 


mitting the case to the jury.” 




28 


In the ease of Hetzel vs. Railroad Co ., 7 App. D. C. 
524, at page 529, the Court said: 

“It is not upon the evidence alone, but upon the 
pleadings and the evidence applicable to the plead¬ 
ings, that the plaintiff can in any case recover, and 
the one must consist with the other.” 

In the case of Arrick vs. Fry, 8 App. D. C. 125, 
page 131, the Court said: 

“The rule of law is imperative that a plaintiff's 
allegations and proofs must conform with each 
other. This is an elementary rule, founded on the 
plainest process of justice. A defendant cited to 
Court is entitled to be fully and fairly informed 
of the nature, character and extent of the demand 
upon him; and it necessarily follows that, when 
he is cited to answer to one charge, proof is not 
admissible of another and different charge. It is 
well settled doctrine, as an exemplification of the 
rule, that in a suit for trespass or trespass on the 
case, when a cause of action is stated and special 
damages are set forth, no other cause of action 
and no other special damages can be allowed 
in evidence. It would be most unfair to the 
defendant, if it were otherwise; and no injustice 
is done to plaintiff by the requirement of a reason¬ 
ably strict and accurate statement of that which 
he proposes to prove, and which necessarily in 
most cases lies most in his own knowledge." 

In 22 Ency . Pleading and Practice, 568, it is said: 
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“There is a fatal variance where the evidence, 
instead of proving the tort alleged, proves ofr tends 
to prove another tort.” 

I 

See also Parsons vs. D. C., 38 App. D. C. 388. 

The testimony further shows that appellee knew that 
it was dangerous to strike a match in the kitchen. She 
testified that she told the janitor not to strike a; match 
(R. 16). Her daughter had told her that the Gais Com¬ 
pany had advised that it was dangerous to light a 
match, and she told the janitor not to light the match 
because she knew it was dangerous to do so (R. 19) ; 
after the janitor had gotten into the kitchen, appellee 
was in the dining room at the end of the hallway lead¬ 
ing from the kitchen to the dining room (R. 19). She 
was then in a place of safety, but notwithstanding her 
knowledge of the danger of lighting a matchj when 
she saw the janitor strike a match, she ran into the 
hall leading to the kitchen (R. 19), and when the ex¬ 
plosion occurred, was standing at the kitchen dcjor (R. 
20). It thus appears from her own testimony that she 
had knowledge that the kitchen would be a p}ace of 
danger if a match should be lighted therein, and that 
she voluntarily went from a place of safety into h place 
of danger. When contributory negligence appears in 
the testimony of the plaintiff, it is proper to direct a 
verdict for defendant. 

i 

Staples vs. Casey, 43 App. D. C. 477, 
Washington Ry. and Electric Co. vs. Chapman, 

62 App. D. C. 140. | 

i 

The evidence further showed that appellants had 
surrendered the management and control of the apart- 

I 

I 
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ment house to the Rust Company, which became an 
independent contractor, and appellants were therefore 
relieved from liability for negligence of the Rust Com¬ 
pany's janitor. If an independent contractor can be 
employed to erect a building, and the owner thereby 
relieved from liability for negligence of the employees 
of the contractor, there surely is no legal reason why 
the operation, management and control of such build¬ 
ing can not be turned over to an independent contrac¬ 
tor, after it has been erected, and this was the situa¬ 
tion in the case at bar. 

Baird vs. Shipman , 132 Ill. 16, 

Aldrich vs. Tyler Grocery Co., 206 Ala. 138. 

Assignments of Error Numbers 24 and 25. 

Assignments of Error numbers 24 and 25, granting 
instructions 2 and 3 for plaintiff below. 

Instruction Number 2 (R. 32) assumes that the jan¬ 
itor was the servant of defendants, which was a con¬ 
troversial point in the case. The instruction expressly 
says that the janitor “was the defendants' servant and 
employee on the premises." It was contended that he 
was the servant and employee of the Rust Company, 
and there is no evidence in the record to show that he 
was the servant and employee of appellants, other than 
the fact that as Trustees they held title to the apart¬ 
ment house. 

Instruction Number 3 permitted the jury to find 
from the evidence that the janitor went to appellee's 
apartment “for the purpose of stopping or repairing 
the leaking of gas from the central gas fixture in the 
kitchen," and also, “and while so engaged in endeavor- 
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ing to locate or repair said leak,” he negligently 
lighted a match, then the verdict must be for Iplaintiff. 
There was no evidence that the janitor went to the 
apartment for the purpose of stopping or repairing the 
leak, or that he was endeavoring to repair the leak. 
The evidence was that the Gas Company hiad been 
notified to repair the leak, and that it was repaired by 
the Gas Company (R. 24). We believe our objections 
to these instructions upon the ground that facts were 
assumed therein, and also that there was no testimony 
upon which the instructions could rest, w^re well 
taken, and that our exceptions to the giving of these 
instructions should be sustained. 


Assignments of Error Numbers 26 and <27. 


These assignments relate to the conduct of j counsel 
for plaintiff during his argument to the jury^ and to 
his persistence in arguing to the jury mattejrs as to 
which he had either offered no evidence whatever, or 
concerning which his testimony had been excluded by 
the Trial Justice. 

The record discloses, page 34, that when counsel for 
defendants below called attention to the fact that there 
was no evidence whatever to show that the defendants, 
or any one else, had any notice of lack of repair (and 
we challenge counsel for appellee to dispute this state¬ 
ment) , counsel for plaintiff below stated, in the pres¬ 
ence of the jury, that he had produced a witness and 
by that witness had endeavored to prove notice of lack 
of repair, and had been met by an objection from 
counsel for defendants below (R. 34-35). WheU coun¬ 
sel for defendants immediately objected to thi$ state¬ 
ment, because there was not any offer to provb notice 


i 
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by any person, and the statement that such proof was 
prevented by an objection, when the fact was that it 
was never offered, plaintiff’s attorney stated, in the 
presence of the jury, that “I would like to ask why it 
was the jury was dismissed for discussion when cer¬ 
tain questions which I had * * *,” thereby intimating 
that something had occurred during a period when 
the jury was purposely excluded from the room by the 
Court, but nevertheless he wanted the jury to know 
what had occurred. As a matter of fact, no such offer 
of proof was made, either in the presence or out of 
the presence of the jury, and motion was immediately 
made to withdraw a juror, counsel so moving stating, 
“It puts me in the position before this jury of having 
objected to excluded testimony in this case which was 
never offered in this case, and I will not remain on 
the record in any such aspect” (R. 35). Appellee’s 
counsel persisted in the matter, and again asserted, 
“We sought to prove that very thing” (R. 36) to which 
appellants’ counsel stated, “I say to Your Honor, I 
never made any such objection in the presence of the 
jury or out of the presence of the jury to the offer of 
Mr. Sherier to prove anything about anybody. I say 
that and I appeal to the record, and, furthermore, be¬ 
cause of the remarks of counsel in the presence of 
this jury, I ask that a juror be withdrawn and a mis¬ 
trial declared.” The motion was overruled and an 
exception reserved (R. 36), and the Court told the jury 
that there was no evidence on that point, “because the 
Court held under the theory of the declaration it had 
nothing to do with the case.” 

The record will sustain us in our assertion that the 
Court did not hold that such evidence either could not 
or need not be offered, because it had nothing to do 


with the case, and we again assert that no offer was 
ever made of any such evidence; and the Court finally 
said, “None was offered on that point” (R. 36). 

Further, during the progress of his argument, coun¬ 
sel for plaintiff below, in commenting upon thi ruling 
of the Court excluding hearsay evidence of physicians, 
and holding their testimony incompetent, proceeded, 
over objection, to comment on the excluded evidence, 
and to get it before the jury notwithstanding the rul¬ 
ing of the Court (R. 36-37). The Court had hjeld this 
evidence to be improper, but counsel persisted in re¬ 
ferring to it, and in stating that the only way a doctor 
could testify was with cooperation of the patient and 
from the history of the case (R. 37). Motion was 
again made to withdraw a juror, and was overruled 
and exception allowed. 

We believe that permitting the jury to be told, in 
effect, that plaintiff could have proved both noiice and 
nervous injuries, but for objections interposed by 
counsel for appellants, added to the harm already done 
by permitting evidence as to alleged nervous injuries 
to be received without proper foundation, as pre¬ 
viously discussed in this brief, and unfairly prejudiced 
the jury against defendants by leading them! to be¬ 
lieve that evidence was available upon both pf said 
matters, but that defendants had managed to keep 
the same from the jury. There was no evidence what¬ 
ever as to notice, and certainly it requires n<b argu¬ 
ment to sustain the proposition that when thfe Trial 
Court has excluded evidence from the consideration of 
the jury, it is highly improper to comment thereon, 
and especially to comment in such manner as to indi¬ 
cate that the evidence exists notwithstanding the rul¬ 
ing of the Court 
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As to the impropriety of such conduct, and the 
merits of our Assignments of Error predicated there¬ 
on, we refer to the following decisions: 

In Waldron vs. Waldron , 156 U. S. 361, a suit for 
damages for alienation of affections, a decree of di¬ 
vorce was admitted in evidence only for the purpose 
of proving the divorce, and not for the purpose of es¬ 
tablishing the grounds for divorce. The Trial Court 
held the decree to be inadmissible to prove the grounds 
upon which the divorce had been granted. Notwith¬ 
standing this ruling, counsel for plaintiff, in arguing 
the case to the jury, commented upon that portion of 
the decree relating to the grounds upon which it had 
been granted, to which objection was duly made and 
exception reserved. In his general charge, the Court 
instructed the jury to disregard the remarks of coun¬ 
sel which had been objected to, and it was claimed 
that this action by the Court was sufficient to correct 
any error which might otherwise have been com¬ 
mitted. In its opinion, the Supreme Court said, 

“It is elementary that the admission of illegal 
evidence, over objection, necessitates reversal, and 
it is equally well established that the assertion by 
counsel, in argument, of facts, no evidence where¬ 
of is properly before the jury, in such a way as 
to seriously prejudice the opposing party, is, when 
duly excepted to, also ground therefor.” 

The Supreme Court also held that the question of 
whether or not the action of the Trial Judge in re¬ 
stricting the use of the decree as evidence merely of 
the fact of divorce was erroneous was not material, 
saying, 


I 


35 


“If error was committed in restricting the use 
of evidence, the plaintiff’s remedy was to except 
thereto, and not to disregard the ruling of the 
Court and use the evidence in violation of the con¬ 
ditions under which its admission was secured.” 

'l 

The Supreme Court further said: ] 

I 

“Indeed, the language of this counsel invited 
the jury to disregard the finding of the iCourt, by 
looking beneath the facts which were lawfully in 
evidence.” j 

| 

When counsel for appellee in the case at bar re¬ 
peatedly commented upon what he claimed wbuld have 
been evidence in the case had counsel for defendants 
below not objected thereto (the fact bein^, that no 
such evidence was offered, and no such objection was 
made), and when thereafter he persisted in Comment¬ 
ing upon offered testimony which had been jexcluded 
by the Court, relating to the alleged nervous, injuries 
suffered by his client, we submit that the effect of such 
conduct was to invite the jury “to disregard [the find¬ 
ing of the Court, by looking beneath the facts which 
were lawfully in evidence,” and we ask what! purpose 
other than this could he have had in referring to the 
testimony of Doctor Gwynn, and in his statement that 
in order for a doctor to testify in detail as to the dis¬ 
covery of nervous disorders in the patient, the patient 
had to cooperate and make a statement? 

In Washington and 0. D. Ry. Co. vs. Didgny, 53 
App. D. C. 67, this Court said (page 73): I 

“Where counsel persists in making statements, 

j 

i 
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unsupported by the evidence and designed to pre¬ 
judice the case of his opponent, where he makes a 
withdrawal only to repeat the offense as to other 
matters not in evidence, and thereby indicates lack 
of good faith and a purpose to mislead and bias 
the jury, we are not prepared to say that repeated 
withdrawals and repeated instructions would 
avail to remedy the evil done.” 

In Washington and 0. D. Ry. Co. vs. Smith , 53 App. 
D. C. 184, the matter of improper argument by coun¬ 
sel was again before this Court. In that case, the 
Court reached the conclusion that counsel might have 
actually intended to make a proper statement, that is, 
that the failure of his client to secure prompt medical 
treatment was due to lack of means, because of the 
death of her husband and son, and not because she 
required no medical treatment, and that as the Court 
immediately instructed the jury to disregard the re¬ 
marks, and repeated this instruction in the final 
charge to the jury, no reversible error resulted from 
the conduct complained of. 

We wish to call attention to the fact that in the case 
at bar counsel for appellee did not withdraw his re¬ 
marks, as this Court stated should be done in the case 
of Washington and 0. D. Ry. Co. vs. Dulany, supra, 
but, on the contrary, persisted in commenting upon 
the excluded evidence. And it is important to note 
that in neither of the cases last mentioned was offend¬ 
ing counsel commenting upon evidence which had been 
definitely excluded by the Trial Judge. 

A case dealing with a statement of counsel to the 
jury as to what he could have proved had an objection 
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to such evidence not been sustained by the Cburt is 
Haynes vs. Town of Trenton , 108 Mo. 123, in which 
counsel told the jury that his witness had a good char¬ 
acter, and he vrould have been able to prove this if it 
had not been objected to and excluded by the Court. 

In Wood vs. Agostine, 72 Vt. 51, the statement of 
counsel that he claimed nothing for the evidence “if 
it was not put in,” contained an inference that he had 
such testimony, a fact which it was improper to state 
to the jury. | 

In Blaisdell vs. Davis , 72 Vt. 295, counsel, in his 
argument to the jury, after referring to the fact that 
the law closed the mouth of the defendant and his wife, 
went on to say that there were a great many| things 
about the case which the defendant knew and! which 
his wife knew, and which counsel knew, which they 
could not show. The Court held that “this positive as¬ 
sertion of the existence of facts which could j not be 
shown because of the disqualification was manifestly 
improper and doubtless prejudicial.” j 

In Labbe vs. Samples , 2 Pac. (2d) 1086 (CoJ.), the 
statement of counsel was as follows: j 

i 

i 

“If your Honor please, I wish to disidiss the 
cause of action of E. T. Raymond as I understand 
the defendants have settled with him since the suit 
was started.” 

The jury were instructed to disregard this state¬ 
ment, which was thereafter repeated. Motion to with¬ 
draw a juror was denied, and the Court admonished 
counsel to follow the suggestion of the Court. The 
case was reversed solely for this misconduct of counsel. 

i 


I 

i 
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In Conn vs. Seaboard Air Line Ry. Co., 159 S. E. 
331 (N. C.), the Court lists inhibitions upon the argu¬ 
ment of counsel, including the following: 

“4. The Fourth class of restrictions denies to 
counsel the right to comment upon extraneous 
matters upon wdiich there is no evidence.” 

In Union Pacific R. Co. vs. Fields, 137 Fed. 15, the 
Court laid down the rule that counsel can not comment 
on evidence not in the case, and that it is his duty to 
retract his statement, and the duty of the court to in¬ 
struct the jury to disregard it. 

Hinchman vs. Pere Marquette R. Co., 136 Mich 341 
In this case the jury was not permitted by the Court 
to view a horse which counsel for plaintiff contended 
was vicious. In his argument to the jury, counsel for 
plaintiff stated that the horse had been brought down 
so the jury might see it, but that counsel for defendant 
had objected to the jury seeing the horse. The Court 
stated that plaintiff’s counsel, after the jury had been 
prohibited from viewing the horse, undertook to con¬ 
vey to them the suggestion that an inspection of the 
horse would show that it was not vicious, which was 
improper conduct on the part of counsel. 

Cleveland Paper Co. vs. Banks, 15 Neb. 20. This 
was an action of debt for paper sold. Defendant of¬ 
fered to show that one Smith had embezzled funds of 
defendant company, counsel’s theory being that Smith 
had himself used the paper involved in the suit. No 
proof of this contention was offered or admitted, but 
in his argument to the jury, counsel for defendant 
stated that directly after these goods were shipped, 
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Smith went away, and that he went away with prop¬ 
erty that was not his. This statement was Objected 
to and the objection sustained, but the Appellate Court 
held that the statement was so far prejudicial as to 
demand a new trial. 

Chicago City Ry. Co. vs. Gregory , 221 Ill. 591. 
Plaintiff produced a physician as a witness in a neg¬ 
ligence case, and attempted to show that this Witness 
had stated that he did not want to testify, afid also 
offered in evidence a list of ailments of the plaintiff, 
claimed to have been made by the physician,| which 
was excluded. In his closing argument to th£ jury, 
plaintiff’s counsel said: 

“Dr. Craig came upon this witness stapd and 
he did not remember anything, to begin with, ex¬ 
cept Bright’s disease, and you remember when we 
produced that slip to him he found that he stated 
upon the slip that the plaintiff was suffering from 
spinal trouble and from other things. He did not 
state one word about Bright’s disease. We had to 
produce that slip and I had to put that under his 
nose before he could recall it.” 

i 

I 

On appeal, the Court held that these remarks were 
without justification or excuse, in view of the repeated 
rulings of the Court during the course of the trial, and 
undoubtedly increased the prejudicial effect of the im¬ 
proper offer of proof made by appellee’s counsel during 
the taking of testimony. j 

Bragg vs. Hammack , 155 Va. 415. This was|a libel 
suit, and in the argument of counsel for defendant, 
he asserted, in substance, that a statement signed by 

i 

j 
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plaintiff and her daughter in the presence of a lawyer, 
and admitting the libelous matter to be a forgery, had 
been obtained by intimidation and undue influence, 
and had been procured in an illegitimate manner. The 
Appellate Court held that the evidence furnished no 
basis for this contention, and that the remarks of 
counsel were necessarily prejudicial. 

Assignment of Error Number 29. 

Instructing the jury that it must take into consid¬ 
eration any humiliation or mental suffering of the 
plaintiff which might have resulted from the effect of 
the scars upon her. 

The Court charged the jury “You will also take into 
consideration the scars that may have been left upon 
the person of the plaintiff and any humiliation or men¬ 
tal suffering that may have resulted from the effects 
of the scars upon her (R. 40). 

This portion of the charge was excepted to upon the 
ground that humiliation and mental suffering were 
not proper elements of damage and were speculative 
(R. 40). 

We first desire the attention of the Court to the fact 
that there is no testimony in the record as to any hu¬ 
miliation or mental suffering which resulted to plain¬ 
tiff from the effects of the scars in question, except, per¬ 
haps, the testimony as to her nervous condition which 
was excluded by the Court from the consideration of 
the jury. We believe that to tell the jury that there 
is no evidence of injuries to the nervous system, and 
at the same time to tell them that they may find humil¬ 
iation or mental suffering from the effects of scars, is 


to make the charge contradictory and confusing. Any 
such humiliation or mental suffering would be purely 
speculative in character, and would depend so| much 
upon the personality and nervous make-up. of the par¬ 
ticular individual, as to come within the condemnation 
of Perry vs. Capital Traction Company , supra , tad be 
altogether speculative, and when neither plaintiff nor 
any witness has testified to such humiliation, to charge 
the jury that they might take it into consideration is 
to permit the jury to speculate concerning a possible 
injury as to which there is no evidence whatever in 
the case. j 

It is difficult to imagine why plaintiff should have 
been humiliated by an accidental burn. The juify was 
permitted to award damages for the scars resulting 
from the explosion, and as the testimony showed that 
all of the physical effects of the accident, othet than 
scars, had entirely disappeared, and the only remain¬ 
ing effects were scars on the back of the right hand, 
right fore-arm, and back of the neck, resulting in a 
bleaching of the pigment of the skin (R. 29), it is ob¬ 
vious that any damages awarded for the scars!them¬ 
selves must have included whatever disfigurement the 
scars produced. The effect of the instruction yras to 
tell the jury that they might award damages for the 
disfigurement caused by the scars, and in addition 
thereto, might award damages for humiliation oi| men¬ 
tal suffering caused by the scars, which not only was 
error according to the rules laid down in Arizona Cop¬ 
per Co. vs. Burciaga, 177 Pac. 28, Wadsworth vs. 
Treat , 43 Me. 163, and Perry vs. Capital Traction Com¬ 
pany , supra, but was error because of the total absence 
of evidence as to any humiliation or mental suffering 
caused by the scars. 
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We have purposely omitted any discussion of As¬ 
signments of Error Numbers 5, 6 and 28, as further 
consideration leads us to the opinion that they are 
without merit. 

For the reasons discussed in connection with the 
other assignments presented in this brief, we believe 
that error was committed to the prejudice of appel¬ 
lants, and that the verdict and judgment against them 
should be vacated and a new trial ordered. 

Respectfully submitted, 

1 W. Cameron Burton, 

P. H. Marshall, 

Attorneys for Appellants. 
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ARGUMENT. | 

Appellants’ assignments of error will be considered 
in the order in which they are presented in theirjbrief. 

! 

Assignments of Error Numbers 1 and 22. j 

Overruling of objection to admission in evidence of 
lease under seal between appellee (plaintiff belowf) and 

i 

i 

i 

i 

i 
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II. L. Rust Co., and overruling of motion to exclude 
from the jury said lease and the will of Humphrey R. 
Wagar. 

The court admitted these papers “as showing tlie 
relationship of the parties.” (R. 31) In this the 
court was right. The declaration was one sounding 
in tort, for a tort arising out of the contractual rela¬ 
tion of landlord and tenant existing between plaintiff 
and defendants' at the time of the occurrence com¬ 
plained of. Counsel for appellants, however, con¬ 
tended from beginning to end of the trial that the 

gravamen of the action was contract, namelv, the 

* • 

breach of the alleged duty of the landlord to repair 

contained in the written lease. And although the court 

early in tlie trial sustained counsel for defendants in 

their contention that no testimonv could be introduced 

% 

on the subject of repairs, because defendants were not 
bound to repair under the terms of the lease, and also 
ruled that the cause of action was the lighting of the 
match and causing the explosion which resulted in 
plaintiff’s injuries, appellants’ counsel continued his 
course into his argument to the jury, contending that 
breach of the covenant to repair was the cause of 
action against which defendants expected to defend. 
And the record clearlv indicates, as the fact of the 
matter was, that the remarks of plaintiff’s attorney 
to the jury which were objected to by defendants’ 
counsel and which form a part of the assignments of 
error herein were in direct response to the improper 
argument of counsel for defendants in persisting in 
his argument to the jury in the discussion of matters 
which the court had sustained him in his objections 
to and had ruled out of the case. 
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That the cause of action was one in tort, anjd not 
contract, is supported by the following* authorities: 


Pleading, 21 R. C. L., Section 34. j 

u ' * * Though tort and contract cannjot be 
joined in the same declaration, yet where tlije gist 
of the action is tort, the declaration will not be 
held bad because it alleges that the transaction 
out of which the tort arose was a contract. 


Wardman v. Hanlon, 52 App. D. C. 14 at Ip (1). 

* * It is true the declarations aver a leasje, but 
only for the purpose of establishing the Status 
of the parties from which flowed the duties! later 
alleged. The allegations with respect to th<j con¬ 
tract are made bv wav of inducement to the gen- 
eral cause of action, and not as the foundatibn of 
it. In an early case this language occurs: 

‘The subjects proper for action on the ca*je are 
of two distinct classes. First, where there! is a 
tort * * * entirely unconnected with any contract. 
Secondly, when there is a contract, either express 
or implied, from which a common law duty results, 
an action on the case lies for a breach of! that 
dutv; in which case the contract is laid as jmere 
inducement, and the tort arising from the breach 
of duty as the gravamen of the action.’ Emigh 
v. Railroad Co., 4 Bliss. 114, Fed. Cas. Xo. 4,449. 

In accord with these views is the opinion of the 
learned Judge Hammond in Whittenton Manu¬ 
facturing Co. v. Memphis & Ohio R. P. Co. (Cj. C.), 
21 Fed. 896, where he refers to manv authorities. 

The declarations say that the plaintiffs wejre in 
possession of the apartment at the time of the ac¬ 
cident under a letting whereby the defendant had 
agreed to give to them the use of the apartijnent, 
which included a bathroom and toilet facilities. 
Stress is laid upon the word ‘whereby’, and it is 
urged that it indicates that whatever rights the 
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plaintiffs had were contractual. But this is not all 
the declarations allege on the point. Following 
immediately the part just mentioned they say: 

‘And it then and there became and was the duty 
of the defendant to furnish to the plaintiff’s hus¬ 
band and his family * ‘ the use of said bathroom, 
suitably and properly equipped with running 
water,’ of a proper temperature, for Hushing the 
bowl, etc. 

In other words, having set forth the relation of 
the parties as established by the lease, they then 
aver the duties which the common law attaches to 
the relation. 

Cases which rule that a declaration must pro¬ 
ceed upon some definite theory are quite beside 
the question with which we are dealing. The dm • 
trine they 1 announce is not in dispute here. Xor 

is it correct to sav that this case turns on whether 

% 

or not a lessee of premises or his wife may recover 
for personal injuries due to the lessor's failure 
to keep a covenant. Plaintiffs, as we have said, 
did not sue for breach of a covenant but for breach 
of a common-law duty arising out of the contract 
of tenancy. Many decisions are found in appel¬ 
lant's brief to the effect that the wife of a tenant 
cannot maintain a tort action against the landlord 
for injuries, where the action is based on a viola¬ 
tion of the landlord’s agreement to repair. The 
reason assigned is that there is no privity of con¬ 
tract between the landlord and the tenant’s fam¬ 
ily. But we repeat: This action is not bottomed 
on contract, and hence the doctrine of those cases 
is inapposite. 




As above stated the court was right in admitting 
the lease in evidence to show the relationship of the 
parties. The 1 declaration alleged that the plaintiff 
was a tenant of the defendants under a lease with II. L. 
Rust Co., which was the agent of the defendants ‘‘em¬ 
ployed by them to manage said apartment house (R. 
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2).'’ It was admitted by the defendants in tlieir| pleas 
that “the management of said apartment house v|as en¬ 
trusted by them to the H. L. Rust Co. (R. 4), and they 
admitted at the trial that II. L. Rust Co. was their 

i 

agent for the renting of the property (R. 12). There¬ 
fore it was part of the orderly proof of the allegations 
of the declaration that the relationship between the 
parties should be shown. 

If the admission of the lease in evidence perjmitted 
the jury to understand that the provision concjerning 
repairs imposed an obligation on the defendants as 
landlords to repair the premises, as claimed in [appel¬ 
lants’ brief but which is improbable, this understand- 
ing was completely dispelled by the court's frlequent 
announcements to the jury on the subject to the con¬ 
trary (R. 15, 34, 35, 36, 41). j 

The will of Humphrey R. AVagar was admitted on 
the same ground, and properly so. The defendants 
were sued in their individual capacities as trustees un¬ 
der an express trust in said will. As such tliejv were 
suable for their torts only as individuals. The will 
was offered to show that defendants were the trustees 
under it and so that the language of its trust] provi¬ 
sions might be shown. 

Trusts, 39 Cyc. 302 (c) Torts. j 

Perry on Trusts, Sec. 437, note A and cases 
cited. i 

Keating v. Stevenson, 21 X. V. App. 604, 606-7. 
Gillick v. Jackson, 40 Misc. (X. V.) 627,1631. 
Blewitt v. Olin, 14 Daly (X. Y.) 351. 

Oddfellows Hall Assn. v. McAllister, 153 Mass. 

292, 297—Holmes, J. 

Shepard v. Creamer, 160 Mass. 496, 4981 
Ralston v. Easter, 43 App. D. C. 513, 522^24. 
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Proof of these facts was a necessary part of plaintiff’s 
case, to sustain 1 her declaration and her right to re¬ 
cover against the defendants as tliev were sued. 


One of the trust provisions was that the trust prop¬ 
erty “shall be kept in good repair,” and appellants 
contend that because the will containing* this provision 
was admitted in evidence “the jury could have had 
no other thought but that the Court had ruled that the 
landlord was obligated to make repairs in the prem¬ 
ises, and that defendants below who were not appel¬ 
lee’s landlords, must nevertheless repair her apart¬ 
ment.” As with the lease, the reaching of any such 
conclusion by the jury with regard to the will was 
thoroughly provided against by the same repeated an¬ 
nouncements of the court to the jury (R. 15, 34, 35, 3G, 
41). 
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Assignments of Error Numbers 3, 4, 7, 8, 9, 10, |12, 13, 

14, 15, 18, 20, and 21. | 

i 

As stated in appellants’ brief (p. 12) all thdse as¬ 
signments were based upon the decision of this} court 
in the case of Perry v. Capital Traction Company, 59 
App. D. C. 42. In that case the Court said thai * * * 

“for the physical injuries caused * * * ajid for 
'mental pain and suffering incident to $uch\ phys¬ 
ical injuries / there can be a recovery. Butj plain¬ 
tiffs insist that they should be permitted jto re¬ 
cover for alleged impairment of their nervous sys¬ 
tem although ‘brought about solely by a nervous 
shock or fright’; in other words, in no way attrib¬ 
utable to or caused by any actual physical injuries 
received. * * * Where there has been a substantial 
physical injury medical testimony and common 
knowledge mav furnish a guide for measuring the 
pain and suffering incidental to the injury; but 
when, as here, there has been no substantial! phys¬ 
ical injury, a jury ought not to be permitted! to in¬ 
dulge in conjecture and speculation as to ^he ef¬ 
fects of alleged nervous shock or fright” (pp. 43- 
44). 


This was strikingly different from the present case, 
which shows serious and permanent physical injhry. 

The court ruled that the various items of evjdence 
covered by Assignments 3, 4, 7, 8, 9, 10 and 12 would 
be admissible if “connected up” by proper mjedical 
testimony. All these dealt with testimony concerning 
nervousness and sleeplessness of the plaintiff fallow¬ 
ing her injury, and plaintiff sought to connect j them 

with the injure bv means of the testimonv of I three 

* * % | 
doctors, namely, Wm. C. Gwynn, James Hubeijt Mc¬ 
Neill and Charles Stanley White, on objectidns to 
whose testimony Assignments 13, 14, 15, 18, 20 and 21 
are based. 


! 

i 

I 

i 

i 

i 
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The first testified that he had been a physician and 
surgeon since 1898 and had experience and medical 
knowledge with respect to burns and the treatment of 
them, his qualifications to testify as a medical expert 
not having been questioned; that he had known the 
plaintiff about 15 or 20 years; had examined her and 
had observed scarring which he thought had been a 
second degree burn; that a second degree burn could 
injure a terminal nerve and affect the skin. 

Following this Dr. Gwvnn was asked: 


“Q. Assmning that following this injury, Mrs. 
Stalcup suffered from sleeplessness and was ner¬ 
vous and excitable and became startled at sudden 
noises and the like, I will ask vou whether or not 


in your opinion those conditions resulted from 
this injury, and assuming furthermore that Mrs. 
Stalcup had not suffered from nervousness or ex¬ 
citability at all before the injury.” (R. 2(3) 


Over objection the witness was permitted to answer 
and said, i4 l should say it would.” lie was then asked, 


‘*Q. For; what length of time in your opinion 
would such condition persist after such injury!” 


And he answered: 

A. I may state I have examined her just lately, 
on June 5, 1932, and still found her in this same 
condition, nervous insomnia and sleeplessness. 

The witness had previously testified that he had ex¬ 
amined the plaintiff for the purpose of testifying, not 
of treating her. Thereupon motion was made to strike 

out the witness’ testimonv as to nervousness and in- 

* 

somnia on the ground that testimony giving the his¬ 
tory of a case as stated by his patient was not com¬ 
petent except where the physician had treated the pa- 


I 
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tient. This motion was granted, thus producing the 
inconsistent situation where the unsworn statement of 
the patient given to the physician as history in ja case 
where he had treated her would be admissible, but her 
sworn testimony describing nervous disorder ajnd in¬ 
somnia (on which the hypothetical question was based) 
would not be competent as the basis of medicaj testi¬ 
mony to establish the connection between the physical 
injury and its after-effects. If the physician hadj never 
seen the plaintiff and had been testifying purely as an 
expert in response to hypothetical questions, itjwould 
seem reasonable that his answer to the question first 
quoted would have been competent testimony jto es¬ 
tablish the connection between the injury and itsj after- 
math. 

This witness was followed bv the reading of the 
deposition of Dr. McNeill, who testified that lie was 
graduated from George Washington University in 
June, 1926; that he had been an interne at Casualty 
Hospital from October, 1925, to June, 1926, cpid an 
interne at Emergency Hospital from June, 1926,j to the 
date of the accident, leaving the hospital in March, 
1927, since which time lie had been engaged in the 
practice of general medicine in North Wilkdsboro, 
N. C.; that he treated the plaintiff on October 6j, 1926, 
when she was suffering from burns on the fach, neck 
and arms; that at the time he freated the plaintiff, he 
had treated a good many similar burns in the |rooms 
and wards of Emergency and Casualty Hospitals, but 
had little experience in treating any ailments Result¬ 
ing from burns, and that since entering general prac¬ 
tice he had treated several severe burns. lie fjurtlier 
testified that there were first degree burns on the face 
and neck, second degree burns on the arms and blands” 
(R. 27). He was then asked a hypothetical question 
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substantially like that put to Dr. Gwynn, “Assum¬ 
ing*, " etc. (except that the word “melancholia” also 
appeared), and the witness was permitted to answer 
“They probably did. However, the objection then 
made, that the witness was not qualified to answer 
(R. 29), later whs sustained by the court, with the re¬ 
sult to the plaintiff that the after-effects of the injury 
were not “connected up’’ by this witness. 

Dr. White then testified, his qualifications being ad¬ 
mitted. He stated that he had examined the plaintiff 
on November 20, 1926, the objective symptoms being 
scar on neck, back of right hand and right fore- 
arm, made by irritating substance or burn; there were 
scars unhealed; no objective symptoms of nervous dis¬ 
order. He examined the plaintiff again on May 26, 
1933, and found the following objective sypmtoms; 
scar on back of right hand, right fore-arm and back 
of neck, which wounds, having healed, left a lack of 
pigment so that they were bleached out, there being 
a contrast in color (R. 29). Thereupon the witness 
was asked: 


“Q. Assuming , Doctor, that Mrs. Stalcup had 
been burned by an explosion of illuminating gas 
the 3rd of October, 1926, that was about a month 
and a half before you first examined her, and that 
the objective conditions which you found were the 
result of those burns, state whether or not, in your 
opinion, there was injury to the nerves in the 
areas where those burns were?” 


Over objection lie answered: “Those nerves could well 
have been injured by such a scar as I saw.” And then 
followed a hypothetical question similar to that asked 
Dr. Gwynn, and to it, over objection, he stated: “Yes, 
I would say this nervousness and insomnia is possible 


I 
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from the condition I saw which followed a burn ” (R. 

30) On cross-examination the witness stated 1‘it was 

1 

unsatisfactory to determine the condition of the! nerves 

* 

purely by an objective examination, and he cojnld not 
determine that” (R. 30). Thereupon, at the jconclu- 
sion of all the evidence, the defendants made a;motion 
to exclude all evidence with respect to neuraisthenia 
and sleeplessness, which was granted (R. 31)j. 

It is respectfully submitted that the court ejrred in 
so ruling, and it was the writer’s view at thjc time. 
But his opinion on the subject is expressed jfor the 
reason that there may be the implication of bad faith 
drawn in appellants’ brief from the assurance given 
by plaintiff’s counsel at the trial that he would Connect 
by competent medical testimony the testimony of the 
plaintiff and her witnesses, concerning nervousness 
and insomnia, with her physical injury. Counsel had 
no reason to suspect that the medical testimony would 
be held to be incompetent or insufficient. And spice all 
such testimony was ruled out, the court instructing 
the jury to “eliminate nervous disorders as not proved 
in the case”, and stating in their hearing, “Wlicjn there 
is no proof in this case about neurasthenia and nervous 
injury why talk about it ?” (R. 37) and in his jcharge 
the very last sentences stating that “about injuries re¬ 
sulting from damage to the nervous svstem, theke was 
no evidence; there would be no justification fbr con¬ 
sidering that, because it is not established bv ahv suf- 
licient evidence to justify your taking that in^o con¬ 
sideration” (R. 40); nothing prejudicial to the! defen¬ 
dants could hardly have resulted from the admission 

of the testimony. The smallness of the verdict also 

* 

affords strong support for this view. 


i 


i 

i 
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In determining: whether or not a new trial will be 
granted on the ground that counsel for the suc¬ 
cessful party has introduced before the jury in¬ 
competent or immaterial evidence tending to prej¬ 
udice the other party, the important consideration 
is the quality and effect of the evidence and not 
the manner in which it has been introduced 
Misconduct of this character mav, however, as a 
rule, be cured bv the instruction of the court, un- 
less if is vie dr that notwithstanding such instruc¬ 
tion prejudice must hare resulted. 


-0 R. C. L., Xew Trial, Sec. 20. 

‘‘The charge from the court, that the jury 
should not consider evidence which had been im¬ 
properly admitted, was equivalent to striking it 
out of the case. The exception to its admission 
fell when the error was subsequently corrected by 
instructions too clear and positive to be misunder¬ 
stood by the jury. The presumption should not 
be indulged that the jury were too ignorant to 
comprehend, or were too unmindful of their duty 
to respect, instructions as to matters peculiarly 
within the province of the court to determine. It 
should rather be, so far as this court is concerned, 
that the jury were influenced in their verdict only 
bv legal evidence. Anv other rule would make it 
necessary, in every trial, where an error in the 
admission of proof is committed, of which error 
the court becomes aware before the final submis¬ 
sion of the case to the jury, to suspend the trial, 
discharge the jury and commence anew. A rule of 
practice leading to such results cannot meet with 
approval. 


Pennsylvania Companv v. Rov, 102 U. S. 451, 
459. * 

Turner v. Am. Sec. & Tr. Co., 213 U. S. 257, 267. 
Turner v. Am. Sec. & Tr. Co., 29 App. 1). C. 460, 
471. 

D. C. v. Wilcox, 4 App. D. C. 90, 121-122. 
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Assignment of Error Number 11. 

Overruling objection to question propounded to 
Reynolds Robertson as to exclamation or statement 

made bv witness’ wife to the witness: 

* 

It is submitted that this incident affords a | typical 

* * 

example of the doctrine of res gestae. The witness 
said he remembered his wife trving to awaken liiim and 
she was somewhat hysterical; when awakened l,ie gath¬ 
ered there was a * * * fire in the kitchen and wejit there 
and found the window shade on fire; after he jput the 
tire out he went to the hall where plaintiff was Scream¬ 
ing; that when his wife was standing over himj, trying 
to awaken him, she kept saying, “He lit a match; 1 
told him not to.” v * * It was onlv with difficulty that 

* I * 

lie got her to come down to earth and tell him there was 
a fire in the kitchen. (R. 23.) Every elenjient re¬ 
quired to bring an exclamation within the rulejis pres¬ 
ent. The fact that the exclamation was that of a wit¬ 
ness who had previously testified that she had It old the 
janitor not to light a match does not make thie excla¬ 
mation inadmissible as part of the res gestae. Wheaton 
on Evidence, 2d Ed., Sec. 259. See also j 

3 Wig-more Evidence, Secs. 1750-1755. 

Railroad Co. v. McLanc, 11 App. D. C. 220, 222. 

Kehan v. Rv. Co., 28 App. D. C. 10S, 115. 

Met. R. Co. v. Collins, 1 App. D. C. 3S3,j 387. 

It will be borne in mind that the defendants elected 
to stand on their motion for a directed verdict and 
offered no testimony. Therefore even if the exclama¬ 
tion testified to was inadmissible, it was harujle.-s, in¬ 
asmuch as there was the testimony of the plaintiff and 

i 

her daughter to the effect that the janitor hjad been 
told by them not to light a match (R. 16, 20). j 

Cooper v. Coates, 88 U. S. 481, 482. j 


i 

l 

i 

i 
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Assignments of Error Numbers 16, 17 and 19. 

The first two of these assignments relate to answers 
of Dr. McNeill as to what treatment he administered 
before and after plaintiff left the hospital, that “1 be¬ 
lieve we used vaseline gauze dressing on all the burns/' 

i Q 7 

and 4 ‘i believe " * a continued use of the vaseline 
gauze dressing/* What the treatment was seems lit- 

c c? 

terly inconsequential. The doctor had testified that 
he treated plaintiff; that after leaving the hospital she 
returned repeatedly for further treatments until De¬ 
cember Sth, receiving 22 treatments; that the second 
degree burns would probably last several months, and 
that permanent scarring would probably take place on 
the arms and hands and more particularly on the left 
hand The court below construed the word “believe” 
to mean the witness' best recollection. 

The third of these assignments relates to the tes¬ 
timony of Dr. McNeill that “Insomnia, melancholia 
and neurasthenia'* “probably did” result directly 
from the injuries observed by him. But this testimony 
was given in answer to the following hypothetical ques¬ 
tion : 


Q- 


Assuming the following facts to be true, 
namely, that for a long period of time following 
her said injuries the plaintiff suffered from insom¬ 


nia. melancholia and neurasthenia, conditions 
which she had not suffered from before her said 
injuries, state whether or not in your opinion 
those ailments resulted directly from the injuries 
observed by you?” 


There teas no (rulenee in the case that the plaintiff 
had suffered front melancholia . Then how could the 
jury conclude riot only that she did suffer from that 
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ailment but that it resulted directly from her injury? 
Furthermore, while technically melancholia mav be a 

*■ i" 

mental disease, the most common understanding of 
the meaning of the word is depression of spirits, de¬ 
spondency, melancholy. And in that sense the re¬ 
peated statements of the court to the jury that they 
should disregard all evidence of nervous disorder 

would seem to have corrected anv unlikely error the 

• « 

jury might have fallen into on this head. 

Assignment of Error Number 23. 

Overruling of defendants’ motion for a directed ver- 

o l 

i 

diet, based on (1) variance between declaration and 
proof, (2) contributory negligence, and (3) failure of 
evidence to establish liability. 

(1) Appellants’ brief asserts that ‘‘The declaration 
was based upon the alleged failure of defendants to 
keep plaintiff’s apartment in proper repair aijid con¬ 
dition,” and that “A <> attempt was made to prqve any 
notice of lack of repair.” (p. 25) As heretoforejstated, 
this was the contention tenaciously persisted in 
throughout the trial, including argument to tlife jury, 
although the court had repeatedly announce*]! that 
failure to repair was not the cause of the accident and 
therefore not the basis of the declaration. Thg care- 
less lighting of the match in the gas-filled kitchen was 
the ground of the action, and this was proved thorough¬ 
ly. Therefore there was no variance. Wardipan v. 
Hanlon, supra. 

(2) The question of contributory negligence was 
properly submitted to the jury. Plaintiff testified that 
“after the janitor had come into the apartment and 


had entered and was in the kitchen, plaintiff was 


stand¬ 


ing in the dining-room at the end of the hallway lead- 


| 

i 
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ing from the kitchen to the dining-room; she ran into 
the hali leading to the kitchen when she saw the jani¬ 
tor striking a nnitch to tell him to open the door, and 
went as far as the doorway of the kitchen; ‘ * * she 
knew it was dangerous to do so, but it never occurred 
to her in the excitement of that time'' that it was; 
“that only a few seconds elapsed between the entry of 
the janitor info the apartment and the striking of the 
match and the explosion (R. 19). And her daughter, 
Mrs. Robertson, 1 testified that “the janitor, Johnson, 
came in in a hurry and immediately went through the 
reception hall and dining-room and in the latter room 
took out a match: she was not certain whether her 
mother said anything to the janitor, but that witness 
then told him not to light a match: whereupon he an¬ 
swered that it was all right, the gas had been turned 
off; he was then at the entrance to the hall leading 
from the dining-room to the kitchen; this all happened 
in a few minuted, a few seconds . you might sag: he had 
a match in his hand and was in a hurry , even the con¬ 
versation was in a hurry , ai/d he immediately said the 
gas was turned off , and he hardly stopped to say that: 
he was still going toward the kitchen, and he did not 
strike the match until he reached the kitchen” (R. 20). 

Railroad v. Carrington, 3 App. I). C. 101, at 
109-110. 

Dashields v. Moses, 35 App. 1). C. 583, at 588. 

Dove Co. v. Cook, 59 App. D. C. 61, at 62. 

Marsteller v. S. Kami & Sons Co., 59 App. D. C. 
28, 29. 

(3) To the contention that the evidence failed to 
establish the liability of the defendants because H. L. 
Rust Co. was an independent contractor the only an¬ 
swer that needs to be made is that the defendants ad- 





17 


mitted that H. L. Rust Co. was their agent for the man¬ 
agement of the property (R. 12). 

14 R. C. L., Independent Contractors, Secs. i-lG. 

Assignments of Error Numbers 24 and p. 

These assignments deal with plaintiff’s instructions 
2 and 3 which were granted. The dispute about in¬ 
struction 2 was as to whether or not the janitcjr “was 
the defendants' servant and employee on t hit prem¬ 
ises,'’ appellants contending that he was the employee 
of II. L. Rust Co., which was an independent Contrac¬ 
tor, managing the apartment house for the defendants. 
But defendants admit that said company was their 
agent to which “the management of said apartment 
was entrusted” (R. 4), and in the management of it 
that company employed a janitor, who thereby|became 
tiie servant of the defendants. That the defendants 
were not parties to the lease makes no difference, since 
the suit was on the tort and not anv breach of the cove- 
mint to repair contained in the lease. j 

The objection to Instruction 3 is that it “permitted 
the jury to find from the evidence that the janitpr went 
to appellee’s apartment ‘for the purpose of stopping 
or repairing the leaking of gas from the central gas 
fixture in the kitchen’, ‘and while so engaged in 
endeavoring to locate or repair said leak' lib negli- 
gentlv lighted a match.” The instruction was!framed 
to read: “If the jury believe from the evidence” etc., 
and the language complained of about “stopping” or 
“repairing” seems to be clearly warranted. The evi¬ 
dence of the plaintiff was she went immediately for the 
janitor, down four flights of steps; knocked on ljiis door 
and his wife responded and was told what was! wrong, 
and she went upstairs as fast as possible; thereafter 


I 

i 
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the janitor came and went back into the kitchen, and 
lit a match and went over to the stove; plaintiff said 
44 Open the door; it is not in the stove; it is in the fix¬ 
tures,” and thereupon he raised his hand and the blast 
come (R. 15, lb). Hazel Robertson testified that he did 
not strike the match until he reached the kitchen; 
and as the janitor was holding the lighted match over 
the stove, witness said that it teas not in the stove but 

in the fixture . and then he raised Iris hand and the ex- 

* 

plosion occurred (R. 20). It is evident the janitor 
was there to do something about the leaking gas fixture 
—to locate, stop Or repair it. He held the lighted match 
over the stove, it would seem for the purpose of locat¬ 
ing it: and when he was told it was not in the stove but 
in the fixture he immediately raised his hand in the 
direction of the fixture, apparently for the same pur¬ 
pose. 


1G R. C. L., Landlord and Tenant, Secs. 5G5, 56G. 
36 Corpus Juris, Landlord and Tenant, Secs. 
900, 901. 

Marks v. Xambril Realty Co., 245 X. Y. 25G. 
Chantey v. Cohen, 94 X. J. Law, 381, 383. 
Miller v. Fisher, 111 Md. 911. 


Assignments of Error Numbers 26 and 27. 

These assignments relate to alleged misconduct of 
appellee’s counsel in the course of the argument to the 
jury. The remarks complained of occurred in his clos¬ 
ing argument, and in answer to the argument of appel¬ 
lants' counsel. What occurred was substantially as 
follows; Counsel for appellants in his argument had 
persisted in stressing the failure of plaintiff to prove 
the allegation of the declaration concerning repairs. 
The court, sustaining his objection early in the trial, 
had ruled that notice to defendants that the gas fixture 
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was out of repair ancl failure of defendants to repair it 
after notice could not be proved, because proof iof those 
facts would not render the defendants liable. H 4 argued 
to the jury, just as he contends under Assignment 23 
of his brief (p. 25), that “The declaration wajs based 
upon the alleged failure of defendants to keep plain¬ 
tiff’s apartment in proper repair and condition” and 
that “No attempt was made to prove any notice of 
lack of repair, and that there was any defect injthe gas 
fixture prior to the morning of the explosion. ”j Tech¬ 
nically it might be claimed that no “offer” was made 
to prove these things; but the record shows that while 
the plaintiff was on the stand on direct examination 
her counsel sought to show what things the janitor 
did in her apartment at various times during tjer ten¬ 
ancy, which was objected to, and discussion followed, 
counsel finally asking the court “Do you sustain the 
objection that these things which he did in her! apart¬ 
ment at her request cannot be shown? “to which the 
court replied: “Unless they are shown to havje been 
part of his general duties under his employment (R. 
13, 14, 15.)” That ruling effectually ended {lie at¬ 
tempt to prove that the fixture was out of repair and 
notice had been given to the defendants or their agents 
or servants. i 

1 

This and more which appears in the record ([R. 33, 
34, 35, 36), establishes the fact of the impropriety of 
the argument of defendants’ counsel, and thus jplaced 
him in no position to complain that fair reply was made 
to overcome the prejudice likely produced by his re¬ 
marks. 

“The general, though not the universal, tule is 
that counsel for one party cannot himself indulge 
in improper remarks or arguments, or open the 
door to matters not pertaining to the issu^, and 
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then claim a reversal because of a similar depar¬ 
ture on the part of opposing counsel in answer¬ 
ing him/’ 

Argument of Counsel, 2 I\. C. L. Sec. 34 and 
cases. 

In addition to appellee’s answer that the remarks 
of counsel for appellee were but a fair reply to the im¬ 
proper argument of his opponent and therefore should 
not be the basis of a reversal, it is submitted that the 
court's clear language and explicit directions to the 
jury to disregard the remarks prevented the jury from 
drawing any conclusion from them unfavorable to the 
defendants. (R. 36, 41.) 

As to assignment 27 a like answer can be made. The 
record (p. 36) shows that counsel for defendants in his 
argument had enlarged on the fact that these doctors 
were here and were not permitted to testify because 
they had not treated Mrs. Stalcup, but had simply ex¬ 
amined her and that it was improper for them to tes- 
tifv as to her 1 having suffered from insomnia and 
nervous disorder’' etc. Counsel for plaintiff wished 
to make proper reply to that improper argument, im¬ 
proper because the court had sustained his objection 
to the evidence concerning insomnia and nervous dis¬ 
order and had tailed it out of the case. But he did not 
make any remark that could have resulted in the slight¬ 
est degree to the prejudice of the defendant. Plain¬ 
tiff’s counsel made no statement to the jury which 
counsel for defendants had not already made to them 
in his argument. 

The court’s statement concluding this incident re¬ 
moved any possibility of harm to the defendants, when 
he said ‘AYhen there is no proof in this case about 
neurasthenia and nervous injury, why talk about it? 
You want to talk about things the jury can take into 


I 

I 



I 
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consideration.” (R. 37) In addition to this tlije court 
in the very last sentences of his charge to tike jury 


admonished them that there was not anv sufficient evi¬ 


dence lo justify them in considering damage to 
ous system. (R. 40.) 


nerv- 


Wliere counsel comments on the evidence that 
was excluded by the trial court, such comment is 
prima facie prejudicial and may be sufficient to 
cause a reviewing court to reverse the judgment, 
or a new trial may be granted in extreme j cases, 
even though the trial court, upon the objection of 
counsel for the opposite party, restrained counsel 
from continuing improper remarks. As a general 
rule , however, impropriety on the part of the coun¬ 
sel in argument in alluding to testimony wlii<jdi was 
excluded bv the court will not warrant a reversal 

* i 

where it was corrected bv the action of the! court 

• I 

or of counsel himself. 2 R. C. L., Argument of 
Counsel, sec. 16. j 

There is another question raised * * * remarks 
* * by the counsel for the plaintiff * * f sup¬ 
posed to be calculated to produce prejudice jin the 
minds of the jurors adverse to the defendants. 
This is a matter resting so entirely in the discre¬ 
tion of the court below, in conducting the proceed¬ 
ings before it, that it is only in verv exjraor- 
dinary instances, and where prejudice is thej man¬ 
ifest object of the speaker, that it becomes njiatter 
of exception for review on appeal, when such re¬ 
marks or comments are allowed by the trial Court. 
* * * But in this case, as the remarks objected to 
were withdrawn, there was no ground of excep¬ 
tion, under any circumstances, left to the defen¬ 
dants. i 


Railroad Co. v. Dashiell, 7 App. D. C., 507‘ 515- 
516. ! 

See also Railroad Co. v. Patterson, 9 App., ID. C. 
423, 437-8. 

' i 
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Assignment cf Error Number 29. 

The court instructed the jury to take into considera¬ 
tion “any humiliation or mental suffering* that may 
have resulted from the effects of those scars upon 

her.'* The onlv evidence in the case to indicate that 

* 

plaintiff suffered any humiliation on account of her 
burns was that she testified that “all the skin peeled 

off her face, which was verv red for at least three 

^ • 

months: she never went out anywhere except to go to 
her business and see how it was getting* along*.” (R. 

18) In view of this fact, namely, that apparently she 
stayed at home for three months because of her ap¬ 
pearance, it is altogether unreasonable to suppose that 
the jury's verdict was in the least affected by this 
part of the charge 

Respectfully s ubm it ted. 


Jamks Shf.rier, 

Attorney for Ay pellet' 







